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STATE OF IDAHO 
VAOGP-N SCREMECHEL, ETAL 
_____________ and 
vs. 
CLUi':'ON n:;:LLE, FiT.l'.L 
Defendant/nesrcnjent 
_____________ and 
- . , .. ~· 
Appealed from the District Court of the --------
Judicial District for the Sta,te of Idaho, in and 
.. r;'!r~J'.J:~,f. ';' A 7 .T ,;? . 
COunti, 
. ''D{jtrict Judge 
.. . Attorney_ for Appellant_ 
. ' 
Filed this -~i-c-+' day of'_.,_...;·'----'-+--1--,, 20 __ 
---+~1--00J::.:::..:_=_::,}j:._c, ="'----1--l----Clerk 
'By > Su 
Entered on ATS by;._ .-
Deputy 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, individually and as ) 
surviving spouse and Personal Representative ) 
of the Estate of Rosie Schmechel, deceased ) 
and ROBERT P. LEWIS, KIM HOWARD ) 
and TAMARA HALL, natural children of ) 
ROSALIE SCHMECHEL, deceased, ) 
) 




CLINTON DILLE, M.D., SOUTHERN ) 
IDAHO PAIN INSTITUTE, an Idaho ) 
Corporation, THOMAS BYRNE, P.A., ) 
and JOHN DOE and JANE DOE, I through X, ) 
) 
Defendants/Respondents. ) 
CASE NO. CV 05-4345 
CLERK'S SUPPLEMENTAL RECORD ON APPEAL 
VOLUME2 
Appeal from the District Court of the Fifth Judicial District 
of the State of Idaho, in and for the County of Twin Falls 
HONORABLE G. RICHARD BEV AN 
David Comstock 
Byron Foster 
199 N Capitol Blvd., Ste 500 
P. 0. Box 2774 
Boise, ID 83701-2774 
ATTORNEY FOR APPELLANT 
District Judge 
Steven Hippler 
J. Will Varin 
601 W, Bannock Street 
P. 0. Box 2720 
Boise, ID 83701-2720 
ATTORNEY FOR RESPONDENT 
(' (_) -~ t,.; ~ . .; :1: 
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:>age 1 of 17 
Fifth Judie )istrict Court . Twin Falls County 
ROA Report 
Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
User: COOPE 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 






























































Notice Of Appearance G. Richard Bevan 
Filing: A1 • Civil Complaint, More Than $1000 No G. Richard Bevan 
Prior Appearance Paid by: Mick Hodges 
Receipt number: 5024920 Dated: 10/3/2005 
Amount: $82.00 (Check) 
Complaint Filed G. Richard Bevan 
Summons Issued x 3 G. Richard Bevan 
Filing: I1A • Civil Answer Or Appear. More Than G. Richard Bevan 
$1000 No Prior Appearance Paid by: Givens 
Pursley, LLP Receipt number: 5027934 Dated: 
11/7/2005 Amount: $52.00 (Check) 
Answer To Complaint And Demand For Jury Trial G. Richard Bevan 
Hearing Scheduled (Scheduling Conference G. Richard Bevan 
01/04/2006 01 :30 PM) 
Order for Scheduling Conference and Order RE: G. Richard Bevan 
Motion Practice 
Letter from David Comstock G. Richard Bevan 
Hearing result for Scheduling Conference held on G. Richard Bevan 
01/04/2006 01 :30 PM: Hearing Vacated 
Affidavit Of Service 
Summons Returned 
Filing: 17 A· Civil Answer Or Appear. All Other 
Actions No Prior Appearance Paid by: Hall 
Farley Oberrecht Blanton Receipt number: 
6000440 Dated: 1/5/2006 Amount: $52.00 
(Check) 
Notice Of Appearance 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
Defendant Thomas J Byrne's Answer to plaintiffs G. Richard Bevan 
complaint and demand for jury trial 
Summons Returned Clinton Dille, M.D. G. Richard Bevan 
Summons Returned Southern Idaho Pain Institute G. Richard Bevan 
Notice Of Service 
Hearing Scheduled (Scheduling Conference 
03/06/2006 01 :30 PM) 
G. Richard Bevan 
G. Richard Bevan 
Order for Scheduling Conference and Order RE: G. Richard Bevan 
Motion Practice 
Notice Of Service Of Discovery Documents 
Stipulation for Scheduling and Planning 
G. Richard Bevan 
G. Richard Bevan 
Hearing result for Scheduling Conference held on G. Richard Bevan 
03/06/2006 01 :30 PM: Hearing Vacated 
Hearing Scheduled (Jury Trial 10/16/2007 09:00 G. Richard Bevan 
AM) Excluding Mondays 
Hearing Scheduled (Civil Pretrial Conference 
09/24/2007 02:30 PM) 
G. Richard Bevan 
)ate: 9/10/2008 Fifth Judi<: )istrict Court - Twin Falls County User: COOPE 
Time: 03:43 PM ROA Report 
"age 2 of 17 Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
)ate Code User Judge 
,/8/2006 HRSC COOPE Hearing Scheduled (Status/ADR 09/05/2007 G. Richard Bevan 
01 :32 PM) 
,/9/2006 NOJT COOPE Notice Of Jury Trial Setting, Pretrial Conf- Renee G. Richard Bevan 
And Order Governing Further Proceedings 
1/3/2006 NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
1/6/2006 NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Defendant Clinton Dille, M.D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Thomas Byrne, PA 
1/18/2006 NOSV NIELSEN Notice Of Service G. Richard Bevan 
04-17-06 
NODT NIELSEN Notice Of Taking Deposition Ducas Tecum of G. Richard Bevan 
Amber Zaccone 
,/1/2006 NOTC RKLINE Amended Notice Of Taking Video Deposition G. Richard Bevan 
Duces Tecum Of Thomas Byrne, PA 
NOTC RKLINE Amended Notice Of Taking Video Deposition G. Richard Bevan 
Duces Tecum Of Defendant Clinton Dille, M .D. 
5/10/2006 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
3/9/2006 NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript G. Richard Bevan 
3/19/2006 NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Timothy Floyd, M.D.) 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Julian Nicholson, M.D.) 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Records Custodian-Sun Valley Spine Institute) 
3/26/2006 NODT NIELSEN Amended Notice Of Deposition Duces Tecum G. Richard Bevan 
(Julian Nicholson, M.D.) 
NODT NIELSEN Amended Notice Of Deposition Duces Tecum G. Richard Bevan 
(Records Custodian - Sun Valley Spine Institute) 
3/30/2006 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
7/3/2006 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFSV NIELSEN Affidavit Of Service G. Richard Bevan 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
(Records Custodian - Spine Institute of Idaho) 
SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFFD NIELSEN Affidavit of Non-Service G. Richard Bevan 
7/13/2006 NOSV MCMULLEN Notice Of Service G. Richard Bevan 
7/14/2006 NOSV NIELSEN Notice Of Service G. Richard Bevan 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
7/17/2006 NTSD NIELSEN Notice Of Service Of Discovery Responses G. Richard Bevan 
NTSD NIELSEN Notice Of Service Of Discovery Responses G. Richard Bevan ''J <") ..,, (.., !'.~ I 
)ate: 9/10/2008 Fifth Jud. · District Court - Twin Falls County User: COOPE 
rime: 03:43 PM ROA Report 
'age 3 of 17 Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
)ate Code User Judge 
'/25/2006 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
AFFD NIELSEN Affidavit of Non-Service G. Richard Bevan 
l/8/2006 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
1/29/2006 NOSV NIELSEN Notice Of Service G. Richard Bevan 
,/19/2007 MOTN NIELSEN Motion for Leave to Amend Complaint to Include G. Richard Bevan 
Claim for Punitive Damages 
fax 
,/20/2007 AFFD NIELSEN Supplemental Affidavit of Arthur G. Lipman, G. Richard Bevan 
Pharm.D. 
AFFD NIELSEN Affidavit of Arthur G. Lipman, Pharm.d. G. Richard Bevan 
MEMO NIELSEN Memorandum in Support of Plaintiffs' Motion for G. Richard Bevan 
Leave to Amend Complaint to Include Claim for 
Punitive Damages 
NIELSEN Plaintiffs' Expert Witness Disclosures G. Richard Bevan 
/26/2007 HRSC COOPE Hearing Scheduled (Motion 06/18/2007 09:00 G. Richard Bevan 
AM) to amend complaint to add punitive 
damages 
NOHG NIELSEN Notice Of Hearing Re: Motion for Leave to G. Richard Bevan 
Amend Complaint to Include Claim for Punitive 
Damages 
/11 /2007 NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Kimberly Vorse, M.D. 
NODT NIELSEN Notice OfTaking Deposition Duces Tecum of G. Richard Bevan 
David Verst, M.D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum $of G. Richard Bevan 
Juanita Peterson 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Carl Peterson 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Cindy Sheer 
/18/2007 NIELSEN Defendant Thomas Byrne, PA's Disclosure of G. Richard Bevan 
Lay Witnesses 
/23/2007 NIELSEN Plaintiffs' Lay Witness List G. Richard Bevan 
fax 
/24/2007 NOSV NIELSEN Notice Of Service G. Richard Bevan 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Carl Peterson 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Juanita Peterson 
NODT NIELSEN Notice Of Taking Deposition .Duces Tecum of G. Richard Bevan 
Kenneth Harris, M.D. 
NODT NIELSEN · Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Julian Nicholson, M.D. 
NODT NIELSEN amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecum of 
Cindy Sheer ,._, ") R , .. (., ) 
)ate: 9/10/2008 
rime: 03:43 PM 
0 age 4 of 17 
Fifth Judie, iistrict Court. Twin Falls County 
ROA Report 
Case: CV-2005-0004345 Current Judge: G, Richard Bevan 
Vaughn Schmechel, etaL vs, Clinton L Dille MD, etaL 
User: COOPE 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs, Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 





































Notice Of Taking Deposition Duces Tecurn G, Richard Bevan 
of Kent Jensen 
DefendantThomasByrne,P,a.'sSupplemental G, Richard Bevan 
Disclosure of Lay Witnesses 
fax 
Amended Notice Of Taking Deposition Duces G, Richard Bevan 
Tecurn of Kimberly Vorse, M.D, 
Fax 
Second Supplemental Affidavit of Arthur G, G. Richard Bevan 
Lipman, Pharm.D. 
Notice Of Hearing G. Richard Bevan 
Affidavit of Counsel in Support of Defendant G, Richard Bevan 
Thomas Byrne's Motion to Strike Portions of the 
Affidavits of Arthur G. Lipman, Pharm. D. 
Defendant Thomas Byrne's Motion to Strike G. Richard Bevan 
Portions of the Affidavits of Arthur G. Lipman, 
Pharm.D. 
Affidavit of Keri Fakata, Pharm,D G, Richard Bevan 
Defendant Thomas Byrne's Memorandum in G. Richard Bevan 
Support of Motion to Strike Portions of the 
Affidavits of Arthur G, Lipman, Pharm.D. 
Defendant Clinton Dille, M.D.'s Joinder in Motion G. Richard Bevan 
to Strike Portions of the Affidavit of Arthur G. 
Lipman Pharm, D, 
fax 
Affidavit of Byron V, Foster G, Richard Bevan 
Affidavit of Lorraine Shoafkadish BSN, RN G, Richard Bevan 
Plaintiff's Memorandum in Opposition to G. Richard Bevan 
Defendants' Motion to Strike Portions of the 
Affidavits of Arthur G. Lipman, Pharm.D. 
Affidavit of William Binegar, M,D, in Opposition to G, Richard Bevan 
Plaintiffs' Motion to Amend Complaint to Add a 
Claim for Punitive 
Damages 
fax 
Response to Plaintiffs' Motion for Leave to G. Richard Bevan 
Amend Complaint to Include Claim for Punitive 
Damages 
fax 
Affidavit of Counsel in Support of Defendant G, Richard Bevan 
Thomas Byrne, PA's Memorandum in 
Opposition to Plaintiffs' Motion for Leave to 
Amend Complaint to Include Claim for Punitive 
Damages 
Affidavit of Rodde Cox, MD G. Richard Bevan 
fax 
Jate: 9/10/2008 
fime: 03:43 PM 
~age 5 of 17 
Fifth Judi<; )istrict Court - Twin Falls County 
ROA Report 
Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
User: COOPE 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
)ate Code User Judge 
,/11/2007 NIELSEN Defendant Thomas Byrne, P.A.'s Memorandum in G. Richard Bevan 
Opposition to Plaintiffs' Motion for Leave to 
Amend Complaint to Include Claim for Punitive 
Damages 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Stephen P. Lorden, M.D. 
i/12/2007 AFFD NIELSEN Affidavit of Steven J. Hippler G. Richard Bevan 
AFFD NIELSEN Affidavit of Bradford Hare, M.D.PH.D in G. Richard Bevan 
Opposition to Plaintiffs' Motion to Amend 
Complaint to Add a Claim for Punitive Damages 
i/13/2007 NOWD NIELSEN Notice Of Withdrawal of Plaintiffs Motion for G. Richard Bevan 
Leave to Amend Complaint to Include Claim for 
Punitive Damages 
i/14/2007 HRVC COOPE Hearing result for Motion held on 06/18/2007 G. Richard Bevan 
09:00AM: Hearing Vacated to amend complaint 
to add punitive damages 
motion to strike portions of affidavits of Arthur 
Lipman 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Carl Peterson 
fax 
:/15/2007 NOTC NIELSEN Notice Vacating Hearing G. Richard Bevan 
fax 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Cindy Scheer 
fax 
NOTC COOPE Notice Vacating Hearing G. Richard Bevan 
fax 
/18/2007 NIELSEN Plaintiffs' First Supplemental Expert Witness G. Richard Bevan 
Disclosures 
NIELSEN Defendant Thomas J. Byrne's Disclosure of G. Richard Bevan 
Expert Witnesses 
NOTC NIELSEN Notice of Compliance G. Richard Bevan 
fax 
NOTC COOPE Notice of Vacating Hearing G. Richard Bevan 
/19/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
/25/2007 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
fax 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum of G. Richard Bevan 
Dennis Chambers 
fax 
RETN NIELSEN Return Of Service G. Richard Bevan 
6-16-7 
fax 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
fax 
q '":' r, 
!., V ,_ 
)ate: 9/10/2008 Fifth Jud ) District Court - Twin Falls County User: COOPE 
rime: 03:43 PM ROA Report 
~age 6 of 17 Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
)ate Code User Judge 
3/27/2007 NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Arthur G. Lipman, Pharm. D. 
fax 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Stephen P. Lordon, M.D. 
fax 
NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Kimberly Vorse, M.D. 
fax 
7/3/2007 MOTN NIELSEN Motion for Protective Order G. Richard Bevan 
fax 
7/20/2007 SUBR NIELSEN Subpoena Returned G. Richard Bevan 
7/23/2007 NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
3/2/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
3/3/2007 NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
NTSD NIELSEN Notice Of Service Of Discovery Documents G. Richard Bevan 
3/6/2007 NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Cornelius Hofman 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Dennis Chambers 
NOTC NIELSEN Notice of Vacating Deposition Duces Tecum of G. Richard Bevan 
Shaiyenne Shindle 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
3/13/2007 NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Stephen P. Lordon, M.D. 
(Change of Location) 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Jim Keller, M.P.H., PA-C 
NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Arthur G. Lipman, Pharm. D. 
NODT NIELSEN Notice Of Taking Deposition Duces Tecum G. Richard Bevan 
of Glen R. Groben 
NODT NIELSEN Amended Notice Of Taking Deposition Duces G. Richard Bevan 
Tecum of Glen R. Groben 
NODT NIELSEN Second Amended Notice Of Taking Deposition G. Richard Bevan 
Duces Tecum of Glen R. Groben 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
8/22/2007 NODT NIELSEN Amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecumof 
Dennis Chambers '> ,., '( 
fax L, J -'-
)ate: 9/10/2008 
rime: 03:43 PM 
>age 7 of 17 
Fifth Judie )istrict Court -Twin Falls County 
ROA Report 
Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, etal. vs. Clinton L Dille MD, etal. 
User: COOPE 
Vaughn Schmechel, Robert P Lewis, Kim Lee Howard, Tamara Hall vs. Clinton L Dille MD, Southern Idaho Pain 
































































G. Richard Bevan 
G. Richard Bevan 
Notice Of Service Of Discovery Documents G. Richard Bevan 
Continued (Status/ADR 09/10/2007 11 :00 AM) G. Richard Bevan 
by phone with plaintiff's counsel to initiate 
Notice Of Hearing 
Notice Of Service 
G. Richard Bevan 
G. Richard Bevan 
Notice Of Service Of Discovery Responses G. Richard Bevan 
Plaintiffs' Second Supplemental Expert Witness G. Richard Bevan 
Disclosures 
Hearing result for Status/ADR held on 09/10/2007 G. Richard Bevan 
11 :00 AM: Hearing Held by phone with plaintiff's 
counsel to initiate 
Letter from Byron Foster G. Richard Bevan 
Court Minutes Hearing type: Status/ADR Hearing G. Richard Bevan 
date: 9/10/2007 Time: 11 :03 am Court reporter: 
Virginia Bailey 
Notice Of Preparation Of Transcript & Filing 
Plaintiffs' Third Supplemental Expert Witness 
Disclosures 
fax 
Notice Of Service Of Discovery Documents 
Notice Of Service Of Discovery Documents 
Notice Of Service 
fax 
Notice Of Service 
fax 
Notice Of Service 
lax 
Notice Of Service 
Notice Of Service Of Discovery Documents 
Notice Of Taking Deposition Duces Tecum of 
Marty Bright 
fax 
Notice Of Taking Deposition Duces Tecum of 
Valerie Bothoff 
fax 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
)ate: 9/10/2008 
rime: 03:43 PM 
"age 8 of 17 
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Case: CV-2005-0004345 Current Judge: G, Richard Bevan 
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Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
)ate Code User Judge 
l/24/2007 NODT NIELSEN Second Amended G. Richard Bevan 
Notice Of Taking Deposition Duces Tecum of 
Christopher Frey 
fax 
HRHD COOPE Hearing result for Civil Pretrial Conference held G. Richard Bevan 
on 09/24/2007 02:30 PM: Hearing Held in 
Chambers 
NIELSEN Defendant Thomas Byrne, PA's Exhibit List G. Richard Bevan 
fax 
MISC COOPE Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain Institute Trial Exhibit List 
MISC COOPE Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Trial Witness List 
1/25/2007 ORDR COOPE Pretrial Conference Order Pursuant to I.R.C.P. G. Richard Bevan 
16{d) 
•/26/2007 MOTN NIELSEN Plaintiffs' Motion in Limine G. Richard Bevan 
fax 
MEMO NIELSEN Memorandum in Support of Plaintiffs' Motion in G. Richard Bevan 
Limine 
fax 
WITN NIELSEN Defendant Thomas Byrne, PA's Witness List G. Richard Bevan 
fax 
WITN NIELSEN Plaintiffs' Witness List G. Richard Bevan 
fax 
NIELSEN Plaintiffs' Exhibit List G. Richard Bevan 
fax 
/27/2007 AFFD NIELSEN Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne, P.A.'s Motion in Limine Re: 
Various Issues 
/28/2007 MOTN NIELSEN Defendant Clinton Dille, M.D. and Southern Idaho G. Richard Bevan 
Pain Institutes' Motions in Limine 
fax 
0/1/2007 MEMO NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain Institutes' Memorandum in Support of 
Motions in Limine 
MEMO NIELSEN Memorandum in Support of Thomas J. Byrne's G. Richard Bevan 
Motion in Limine Re: Various Issues 
AFFD NIELSEN Affidavit of J. Will Varin in Support of Clinton Dille G. Richard Bevan 
and the Southern Idaho Pain lnstitute's Motions in 
Limine 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
fax 
0/2/2007 HRSC COOPE Hearing Scheduled (Motion 10/11/2007 10:00 G. Richard Bevan 
AM) Pretrial 
0/3/2007 AFFD NIELSEN Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne's Motion to Quash Subpoenas 
Duces Tecum 
fax 
.,..) ,., 'I 
t. . . _! ) 
)ate: 9/10/2008 
rime: 03:43 PM 
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Defendant's Memorandum in Support of Motion to G. Richard Bevan 
Quash Subpoenas Duces Tecum 
fax 
Defendant's Motion to Quash Subpoenas Duces G. Richard Bevan 
Tecum 
fax 
Defendant's Motion to Shorten Time 
fax 
Notice Of Hearing 
fax 
Defendants Clinton Dille, M.D. and Southern 
Idaho Pain lnstitute's Response to Plaintiffs' 
Motion in Limine 
fax 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
Affidavit of Counsel in Support of Defendant G. Richard Bevan 
Thomas Byrne's Memorandum in Opposition to 
Plaintiffs' Motion in Limine 
fax 
Defendant Thomas J. Byrne's Memorandum in G. Richard Bevan 
Opposition to Plaintiffs' Motion in Limine 
fax 
Defendant Thomas Byrne, P.A.'s Joinder in G. Richard Bevan 
Clinton Dille, M.D. and Southern Idaho Pain 
lnstitute's Motion in Limine 
fax 
Amended Plaintiffs' Exhibit List G. Richard Bevan 
fax 
Memorandum in Response to Defendant's 
Motions in Limine 
Memorandum in Opposition to Defendant's 
Motion to Quash Subpoenas Duces Tecum 
G. Richard Bevan 
G. Richard Bevan 
Affidavit of Byron V. Foster G. Richard Bevan 
Affidavit of J. Will Varin in Support of Clinton Dille' G. Richard Bevan 
and the Southern Idaho Pain lnstitute's Response 
to Plaintiffs' Motion in Limine 
Defendant Thomas J. Byrne's Supplemental 
Disclosure of Expert Witnesses 
fax 
Defendants Clinton Dille, M.D. and Southern 
Idaho Pain lnstitute's Joinder in Defendant 
Byrne's Motion to Quash and Response to 
Plaintiffs' Opposition to Motion to Quash 
fax 




Affidavit Of Service 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan 
G. Richard Bevan f'J '') ,.-: 
(,, ,.J /! 
)ate: 9110/2008 
fime: 03:43 PM 
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Institute, Thomas J Byrne PA, John Doe, Jane Doe I -x 
)ate Code User Judge 
I 0/9/2007 HRSC COOPE Hearing Scheduled (Hearing Scheduled G. Richard Bevan 
10/11/2007 09:30 AM) 
MEMO NIELSEN Pretrial Memorandum G. Richard Bevan 
AFFD NIELSEN Affidavit of Byron V. Foster in Support of Plaintiffs' G. Richard Bevan 
Pretrial Memorandum 
MEMO NIELSEN Reply Memorandum in Support of Plaintiffs' G. Richard Bevan 
Motion in Limine 
NIELSEN Plaintiff's Proposed Jury Instructions G. Richard Bevan 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Reply to Plaintiffs' 
Response to Defendants' Motions in Limine 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Joinder in Defendant 
Byrne's Motion in Limine 
NIELSEN Defendant Thomas J. Byrne, P.A.'s Proposed G. Richard Bevan 
Spcial Verdict Form 
NIELSEN Defendant Thomas J. Byrne's Trial Brief G. Richard Bevan 
NIELSEN Defendant Thomas J. Byrne, P.A's Proposed G. Richard Bevan 
Jury Instructions 
I 0/10/2007 RSPN COOPE Defendant's Thomas Bryne, P.A.'s Joinder in G. Richard Bevan 
Clinton Dille, M.D. and Southern Idaho Pain 
lnstitute's Reply to Plaintiff's Reponse to 
Defendants' Motions in Limine 
NIELSEN Defendants' Joint Exhibit List G. Richard Bevan 
fax 
NIELSEN Defendant Clinton Dille' M.D. and Southern Idaho G. Richard Bevan 
Pain lnstitute's Trial Brief 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Jury Instructions 
10/11/2007 CMIN COOPE Court Minutes Hearing type: Motion in Limines G. Richard Bevan 
Hearing date: 10/11/2007 Time: 10:07 am Court 
reporter: Virginia Bailey 
CMIN COOPE Court Minutes Hearing type: Jury Numbering G. Richard Bevan 
Hearing date: 10/11/2007 Time: 9:42 am Court 
reporter: Virginia Bailey 
NOSV NIELSEN Notice Of Service G. Richard Bevan 
fax 
MISC COOPE Jury Seating Chart G. Richard Bevan 
MISC COOPE Jury Seating Chart (Hand written) G. Richard Bevan 
HRHD COOPE Hearing result for Hearing Scheduled held on G. Richard Bevan 
10/11/2007 09:30 AM: Hearing Held 
HRHD COOPE Hearing result for Motion held on 10/11/2007 G. Richard Bevan 
10:00 AM: Hearing Held Pretrial 
JTST COOPE Hearing result for Jury Trial held on 10/16/2007 G. Richard Bevan 
09:00 AM: Jury Trial Started Excluding 
Mondays 
f') "'.) r:: 
L -~i -J 
)ate: 9/10/2008 Fifth Judie_ )istrict Court - Twin Falls County User: COOPE 
rime: 03:43 PM ROA Report 
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10/12/2007 NIELSEN Pocket Trial Brief Re: Hearsay Issue and Mrs. G. Richard Bevan 
Schmechel's Identification of Mr. Byrne 
fax 
NIELSEN Supplemental Trial Memorandum Re: Dr. Lipman G. Richard Bevan 
fax 
NIELSEN Second Supplemental Trial Memorandum Re: G. Richard Bevan 
Plaintiffs' Expert Jim Keller 
fax 
10/15/2007 AFFD NIELSEN Affidavit of Chris D. Comstock Regarding the G. Richard Bevan 
Parties' Motions in Limine 
NIELSEN Pocket Trial Brief Re: Hearsay Issue and Mrs. G. Richard Bevan 
Schmechel's Identification of Mr. Byrne 
MEMO NIELSEN Supplemental Trial Memorandum Re: Dr. Lipman G. Richard Bevan 
NIELSEN Second Supplemental Trial Memorandum Re: G. Richard Bevan 
Plaintiffs' Expert Jim Keller 
NIELSEN Defendant Thomas J. Byrne's Reply to Plaintiffs' G. Richard Bevan 
Pocket Trial Brief Re: Hearsay Issue and Mrs. 
Schemchel's Identification of Mr. Byrne 
fax 
JUIN COOPE Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's First Supplement Jury 
Instructions 
10/16/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 1 G. Richard Bevan 
Hearing date: 10/16/2007 Time: 9:18 am Court 
reporter: Virginia Bailey 
MISC COOPE Juror Questions Submitted by Defendants Dille G. Richard Bevan 
and Southern Idaho Pain Institute (in envelope 
with answers) 
MISC COOPE Jury Roll Call G. Richard Bevan 
MISC COOPE Peremptory Challenges G. Richard Bevan 
MISC COOPE Potential Jury Panel G. Richard Bevan 
ORDR COOPE Order Re: Motions in Limine G. Richard Bevan 
10/17/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 2 G. Richard Bevan 
Hearing date: 10/17/2007 Time: 8:45 am Court 
reporter: Virginia Bailey 
MISC COOPE Preliminary Jury Instructions G. Richard Bevan 
MISC COOPE Final Jury Panel G. Richard Bevan 
10/18/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 3 G. Richard Bevan 
Hearing date: 10/18/2007 Time: 9:09 am Court 
reporter: Virginia Bailey Audio tape number: ct rm 
1 
JUIN COOPE Plaintiff's First Supplemental Proposed Jury G. Richard Bevan 
Instructions Filed 
10/19/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 4 G. Richard Bevan 
Hearing date: 10/16/2007 Time: 9:00 am Court 
reporter: Virginia Bailey 
') r_-) r 
(.., _i :J 
)ate: 9/10/2008 
rime: 03:43 PM 
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0/19/2007 BREF COOPE Plaintiffs' Bench Brief RE: Proposed "Reckless" G. Richard Bevan 
Instruction 
OBJC COOPE Plaintiffs' Objections to the Defendant's Proposed G. Richard Bevan 
Jury Instructions 
0/23/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 5 G. Richard Bevan 
Hearing date: 10/23/2007 Time: 9:00 am Court 
reporter: Virginia Bailey 
BREF COOPE Supplemental Bench Brief Regarding Jury G. Richard Bevan 
Instruction on Reckless Conduct 
0/24/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Hearing G. Richard Bevan 
date: 10/24/2007 Time: 9:00 am Court reporter: 
Virginia Bailey 
0/25/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 7 G. Richard Bevan 
Hearing date: 10/25/2007 Time: 9: 10 am Court 
reporter: Virginia Bailey 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
NOTR NIELSEN Notice Of Preparation Of Transcript & Filing G. Richard Bevan 
0/26/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 8 G. Richard Bevan 
Hearing date: 10/26/2007 Time: 9:10 am Court 
reporter: Virginia Bailey 
JUIN COOPE Plaintiffs' Second Supplemental Proposed Jury G. Richard Bevan 
Instructions Filed 
OBJC COOPE Defendants' Joint Objections to Plaintiffs' G. Richard Bevan 
Proposed Jury Instructions 
0/30/2007 CMIN COOPE Court Minutes Hearing type: Jury Trial Day 9 G. Richard Bevan 
Hearing date: 10/30/2007 Time: 8:47 am Court 
reporter: Virginia Bailey 
MISC COOPE Final Jury Instructions G. Richard Bevan 
OBJC COOPE Defendants' Joint Objections to Court's Proposed G. Richard Bevan 
Final Jury Instructions 
OBJC COOPE Defendants' Objectionto Plaintiffs' Proposed G. Richard Bevan 
Rebuttal Testimony of Dr. Lipman 
MISC COOPE Declaration of Counsel in Support of Defendants' G. Richard Bevan 
Objection to Proposed Rebuttal Testimony of Dr. 
Lipman 
MISC COOPE Special Verdict Form G. Richard Bevan 
0/31/2007 LETT COOPE Letter from Comstock and Bush G. Richard Bevan 
1/5/2007 JDMT COOPE Judgment G. Richard Bevan 
1/9/2007 JDMT COOPE Judgment G. Richard Bevan 
CDIS COOPE Civil Disposition/Judgment entered: entered for: G. Richard Bevan 
Byrne, Thomas J PA, Defendant; Dille, Clinton L 
MD, Defendant; Doe, John, Defendant; Jane Doe 
I -x,, Defendant; Southern Idaho Pain Institute, 
Defendant; Hall, Tamara, Plaintiff; Howard, Kirn 
Lee, Plaintiff; Lewis, Robert P, Plaintiff; 
Schmechel, Vaughn, Plaintiff. Filing date: 
11/9/2007 
)ate: 9/10/2008 
rime: 03:43 PM 
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Case: CV-2005-0004345 Current Judge: G. Richard Bevan 
Vaughn Schmechel, eta!. vs. Clinton L Dille MD, eta!. 
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I 1/14/2007 AFFD NIELSEN Affidavit of Counsel in Support of Memorandum G. Richard Bevan 
of Costs 
MOTN NIELSEN Defendant Thomas Byrne, P.A.'s Motion for Costs G. Richard Bevan 
MEMO NIELSEN Defendant Thomas J. Byrne's Verified G. Richard Bevan 
Memorandum of Costs 
I 1/19/2007 MOTN NIELSEN Plaintiffs' Motion for New Trial G. Richard Bevan 
MEMO NIELSEN Memorandum in Support of Plaintiffs' Motion for G. Richard Bevan 
New Trial 
AFFD NIELSEN Affidavit of Byron V. Foster in Support of Plaintiffs' G. Richard Bevan 
Motion for New Trial 
· I 1/20/2007 HRSC COOPE Hearing Scheduled (Motion for Attorney fees and G. Richard Bevan 
Costs 12/17/2007 09:00 AM) 
HRSC COOPE Hearing Scheduled (Motion 12/17/2007 09:00 G. Richard Bevan 
AM) for new trial -- Comstock 
11/21/2007 NOHG NIELSEN Notice Of Hearing re: Motion for New Trial G. Richard Bevan 
fax 
ORDR COOPE Order Returning Property to Investigating Law G. Richard Bevan 
Enforcement Agency 
11/23/2007 MOTN NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Motion for Costs 
MEMO NIELSEN Verified Memorandum of Costs G. Richard Bevan 
11/26/2007 NIELSEN Defendant Thomas J. Byrne's Amended Verified G. Richard Bevan 
Memorandum of Costs 
NOHG NIELSEN Notice Of Hearing G. Richard Bevan 
fax 
11/28/2007 OBJC NIELSEN Plaintiffs' Objections to Defendant Thomas J. G. Richard Bevan 
Byrne's Verified Memorandum of Costs 
11/30/2007 NOHG NIELSEN Notice Of Hearing G. Richard Bevan 
12/3/2007 NIELSEN Defendant Thomas J. Byrne's Memorandum in G. Richard Bevan 
Opposition to Plaintiffs' Motion for New Trial 
AFFD NIELSEN Affidavit Keely E. Duke in Support of Thomas J. G. Richard Bevan 
Byrne's Memorandum in Opposition to Plaintiffs' 
Motion for New Trial 
NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Response to Plaintiffs' 
Motion for New Trial 
AFFD NIELSEN Affidavit of steven J. Hippler in Support of Clinton G. Richard Bevan 
Dille and the Southern Idaho Pain lnstitute's 
Response to Plaintiffs' Motion for New Trial 
12/4/2007 OBJC NIELSEN Plaintiffs' Objections to Defendant Clinton Dille, G. Richard Bevan 
M.D. and Southern Idaho Pain lnstitute's Verified 
Memorandum of Costs 
fax 
12/13/2007 NIELSEN Defendant Thomas J. Byrne's Reply G. Richard Bevan 
Memorandum in Support of Motion for Costs 
q .-, n 
(., .) (_) 
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Reply Memorandum in Support of Plaintiffs' G. Richard Bevan 
Motion for New Trial 
Affidavit of J. Will Varin in Support of Defendants G. Richard Bevan 
Clinton Dille, M.D. and Southern Idaho Pain 
lnstitute's Reply to Plaintiffs' Objections to 
Defendants Verified Memorandum of Costs 
Amended Verified Memorandum of Costs G. Richard Bevan 
Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Reply to Plaintiffs' 
Objections to Defendants Verified Memorandum 
of Costs 
Court Minutes Hearing type: Motion for New trial G. Richard Bevan 
and motion for atty fees Hearing date: 
12/17/2007 Time: 9:00 am Court reporter: Virginia 
Bailey 
Hearing result for Motion held on 12/17/2007 
09:00 AM: Hearing Held for new trial --
Comstock 
Hearing result for Motion for Attorney fees and 
Costs held on 12/17/2007 09:00 AM: Hearing 
Held Dille and Bryne 
G. Richard Bevan 
G. Richard Bevan 
Memorandum Opinion and Order RE: Plaintiffs' G. Richard Bevan 
Motion for New Trial 
Memorandum Decision and Order RE: G. Richard Bevan 
Defendants' Motions for Costs 
Amended Judgment G, Richard Bevan 
Judgment Nunc Pro Tune G. Richard Bevan 
Estimate Cost of Reporter's Transcript 2100 G. Richard Bevan 
pages 
Notice Of Appeal G. Richard Bevan 
Clerk's Certificate Of Appeal G. Richard Bevan 
Filing: T - Civil Appeals To The Supreme Court G. Richard Bevan 
($86.00 Directly to Supreme Court Plus this 
amount to the District Court) Paid by: Comstock, 
David E. (attorney for Schmechel, Vaughn) 
Receipt number: 8006054 Dated: 3/5/2008 
Amount: $15.00 (Check) For: Schmechel, 
Vaughn (plaintiff) 
Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: 
Comstock and Bush Receipt number: 8006055 
Dated: 3/5/2008 Amount: $70.00 (Check) 
Miscellaneous Payment: Record Covers For G. Richard Bevan 
Appeals Paid by: Comstock and Bush Receipt 
number: 8006055 Dated: 3/5/2008 Amount: 
$30.00 (Check) 
Supreme Court Document Filed- Copy of Filing G. Richard Bevan 
Fee Receipt 
)ate: 9/10/2008 Fifth Jud ) District Court - Twin Falls County User: COOPE 
rime: 03:43 PM ROA Report 
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l/14/2008 SCDF COOPE Supreme Court Document Filed- Filing of Clerk's G. Richard Bevan 
Certificate 
SCDF COOPE Supreme Court Document Filed- Notice of Appeal G. Richard Bevan 
(T) 
3/17/2008 REOU COOPE Defendant Thomas J. Bryne, PA's Request for G. Richard Bevan 
Additional Transcript and Record 
REOU COOPE Defendants Clinton Dille M.D. and Southern Idaho G. Richard Bevan 
Pain lnstitute's Request for Additional Transcripts 
and Records 
l/18/2008 CCOA COOPE Amended Clerk's Certificate Of Appeal G. Richard Bevan 
l/24/2008 SCDF COOPE Supreme Court Document Filed- Order Granting G. Richard Bevan 
Court Reporter's Motion for Extension of Time 
SCDF COOPE Supreme Court Document Filed- Clerk's Record G. Richard Bevan 
& Transcript Due Date Reset 
l/28/2008 SCDF COOPE Supreme Court Document Filed- Document(s) G. Richard Bevan 
)/2/2008 AFFD NIELSEN Affidavit of Byron W. Foster G. Richard Bevan 
fax 
MOTN NIELSEN Plaintiff's Motion to Extend Automatic Stay G. Richard Bevan 
fax 
AFFD NIELSEN Affidavit of Taylor L. Mossman G. Richard Bevan 
fax 
!/8/2008 NIELSEN Defendants Clinton Dille', M.D. and Southern G. Richard Bevan 
Idaho Pain lnstitute's Objection to Plaintiffs' 
Motion to Extend Automatic Stay 
fax 
AFFD NIELSEN Affidavit of Steven J. Hippler in Support of G. Richard Bevan 
Defendants' Objection to Plaintiffs' Motion to 
Extend Automatic Stay 
fax 
t/9/2008 COOPE Miscellaneous Payment: For Making Copies Of G. Richard Bevan 
Transcripts For Appeal Per Page Paid by: Givens 
Pursley Receipt number: 8009231 Dated: 
4/9/2008 Amount: $100.00 (Check) 
5/8/2008 HRSC COOPE Hearing Scheduled (Motion 05/28/2008 02 :00 G. Richard Bevan 
PM) to stay execution and bond in interesting 
bearing acct., by phone 
NOTC COOPE Plaintiff's Notice of Posting of Cash Bond G. Richard Bevan 
MOTN COOPE Plaintiff's Motion to Stay Execution of Judgment G. Richard Bevan 
Pending the Appeal 
BNDC COOPE Bond Posted - Cash (Receipt 8011835 Dated G. Richard Bevan 
5/8/2008 for 35603.64) 
S/12/2008 OBJC NIELSEN Defendants Clinton Dille, M.D. and Southern G. Richard Bevan 
Idaho Pain /nstitute's Objection to Plaintiffs' 
Motion to Stay Execution of Judgment Pending 
the Appeal 
NOHG COOPE Notice Of Telephonic Hearing RE: Plaintiffs' G. Richard Bevan 
Motion to Stay Execution of Judgment Pending c, ,' (J 
the Appeal and Notice of Posting Cash Bond ,. '* 
)ate: 9/10/2008 
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Thomas Byrne, P.A.'s Joinder in Defendants G. Richard Bevan 
Clinton Dille, M.D. and Souther Idaho Pain 
lnstitute's Objection to Plaintiffs' Motion to Stay 
Execution of Judgment Pending the Appeal 
fax 
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09:00 AM: Hearing Vacated Objection to clerk's 
record 
Notice of Balance due on Clerk's Record G. Richard Bevan 
(Supplemental) 
Supreme Court Document Filed- Document(s) G. Richard Bevan 
Supreme Court Document Filed- Clerk's Record G. Richard Bevan 
and Transcript Due Date Reset 
<) il ', 
[., ·-~~ :,, 
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HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W: \2\2-404 . 5 3\M I LA ff.. doc 
Attorneys for Defendant Thomas J. Byrne 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, individually, 
and as Surviving Spouse and Personal 
Representative of the Estate of ROSALIE 
SCHMECHEL, deceased, and ROBERT P. 
LE'WIS, KIM HOWARD and TAMARA 




CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A. and 
JOHN DOE, I through X, 
Defendants. 
Case No. CV-05-4345 
AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT 
THOMAS BYRNE, P.A.'S MOTION 
IN LIMINE RE: VARIOUS ISSUES 
AFF[DA VIT OF COUNSEL IN SUPPORT OF DEFENDANT T[-!OMAS BYRNE, P.A. 'S MOTION IN LIMINE 
-- '" R1OUS ISSUES - I . 
ORIGINA 
STATE OF IDAHO ) 
: ss. 
County of Ada ) 
KEELY E. DUKE, being first duly sworn on oath, deposes and states as follows: 
l. I am an attorney with the firm Hall, Farley, Oberrecht & Blanton, P.A., the attorneys 
for defendant Thomas J. Bryne and, in that capacity, I make tl1e following affidavit based upon my 
own personal knowledge and belief. 
2. Attached hereto as Exhibit "A" are true and correct copies of relevant po1iions of the 
deposition of Robert Lewis. 
3. Attached hereto as Exhibit "B" are true and correct copies ofrelevant portions of the 
deposition of Thomas J. Byrne. 
4. Attached hereto as Exhibit "C" are true and correct copies ofrelevant portions of the 
deposition of Vaughn Schmechel. 
5. Attached hereto as Exhibit "D" are true and correct copies of relevant portions of the 
deposition of Tamara Hall. 
6. Attached hereto as Exhibit "E" are true and correct copies of relevant portions of the 
deposition of Dr. Kimberly Vorse. 
7. Attached hereto as Exhibit "F" are true and correct copies of relevant portions of the 
deposition of Dr. Stephen Lordon. 
8. Attached hereto as Exhibit "G" are true and correct copies of relevant po1tions of the 
deposition of Dr. Arthur Lipman. 
9. Attached hereto as Exhibit "H" is a true and correct copy of a portion of the GEC 
Group Assessment of Economic Loss, produced by plaintiffs. 
AFF!DA VlT OF COUNSEL IN SUPPORT OF DEFENDANT THOMAS BYRNE, P.A'S MOTION IN LIMINE 
't') ,,, 
' (' ' . ' 
l 0. Attached hereto as Exhibit "I" are true and correct copies of relevant portions of the 
deposition of Cindy Sheer. 
Further your affiant sayeth naught 
SUBSCRIBED AND SWORN TO 
A FFTDA VlT OF COUNSEL IN SUPPORT OF DEFENDANT TI{OMAS BYRNE, P.A.'S MOTION IN LIM!NE 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Z(/;; day of September, 2007, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT THOMAS 
BYRNE, P.A. 'S MOTION IN LIMINE RE: VARIO US ISSUES, by the method indicated below, 
and addressed to each of the following: 
David Comstock 
Law Offices of Comstock & Bush 
199 N. Capitol Blvd., Ste. 500 
P.O. Box 2774 
Boise, Idaho 83701 
Attorney for Plaintiffs 
Fax No.: (208) 344-7721 
Steven J. Hippler 
GIVENS PURSLEY 
601 W. Bannock ST. 
PO Box 2720 
Boise ID 83701-2720 
Attorneys for Clinton Dille, lvf.D. and 
Southern Idaho Pain Institute 
L U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
__ Telecopy 
-5:'.._ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
__ Telecopy 
AFFIDAVIT OF COUNSEL fN SUPPORT OF DEFENDANT THOMAS BYRNE, P.A.'S MOTION IN L!MfNE 
--·~ •n<"IYH:'.iC' -.1 
EXHIBIT '' A'' 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, individually, 
and as Surviving Spouse and Personal 
Representative of the Estate of 
ROSALIE SCHMECHEL, deceased, and 
ROBERT P. LEWIS, KIM HOWARD and 
TAMARA HALL, natural children of 
ROSALIE SCHMECHEL, deceased, 
Plaintiffs, 
vs. 
CLINTON DILLE, M.D., SOUTHERN IDAHO 
PAIN INSTITUTE, an Idaho corporation,) 
THOMAS BYRNE, P.A., and JOHN DOE, 




DEPOSITION OF ROBERT P. LEWIS 
March 20, 2006 
REPORTED BY: 
DIANA L. DURLAND, CSR No. 637, Notary Public 






















or me that you felt were incorrect, needed to be 
corrected based on your knowledge? 





calls and going back through the caller ID. 
present for two of those phone conversations. One of I 
I 
them was on Saturday, one on Sunday. Both of those l 


















to those two. There was also calls on Monday and 
Tuesday on the caller ID as well. 
Q. Let's take them one a time, if we can. 
You say there was a telephone call on Saturday? 
A, Yes. 
Q. What is your basis for understanding there 
was a call on Saturday? 
A. Because I listened to my mom talk to them. 
Q. Was there anybody else present at the time 
your mom was talking to them on the phone? 
A. Not on Saturday. 
Q. Tell me what you remember at least you heard 
her say to the person. 
A. It was Dr. Byrne calling her saying that he 
was just doing a checkup call on her to see if the 
medication see if she was okay on the medication. 
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I 
I 
A. She didn't relate it to me. 
on the phone, and I heard it. 
She was talking 
Q. Based on what she said, that's what your 
understanding was? 
A. Yes. 
Q. Anything else you remember about the 
telephone call? 
A. Yeah, she told him it was making her 
nauseous and sick to her stomach. 
Q. Anything else you remember her saying? 
A. She said that he told her that that was 
normal when she first started taking that medication 
for the medication to affect her that way. Because I 
asked her about it when she got off the phone, and 
that's what she told me. 
Q. She had a telephone conversation with 
somebody that you later understood to be Dr. Byrne? 
A. She told me it was Dr. Byrne, yup. 
Q. You listened to what she said. Based upon 
what she was saying, it was your understanding that 
Dr. Byrne was calling on her to check up on her 
condition on the medicine? 
A. I think so, yeah. 
Q. After the telephone conversation, you heard 





































A. I heard my mom tell the doctor that, yes. 
Q. And then after the telephone conversation 
she said to you that he told her that getting nausea 
would be normal for that medicine? 
A. Yes. 
Q. Anything else that you can recall about 
either what she said to him on the phone or what she 







A, Not on that phone call, no. 
Q. You say it was on caller ID. 
get the caller ID records from? 
I 
Where did you I 
A. I didn't have to get them from the telephone ,. 
l 
I checked them. And that's one of my bad company. 
l 
habits at home is I go through and check :,the .. cqll,s, on I 
our caller ID every time I walk in the door, and I · 
always have. 
Q. Did you know -- strike that. That was a 
bad question. When do you first remember checking 
and finding out there was a Saturday call? 
A I ,_. . k . ,_ ' . e,.il:LD. lL S right after I found my mom 
passed away on the couch. 
Q. Did you make any record of the fact that 
that was on the caller ID? Did you write them down 






























A. I didn't do it in writing. 
Page 20 
I figured if we 
needed the phone records, they would be got anyway. 
Q. Since that time, have you ever gotten any 
phone records that would indicate there was a call 
that day? 
A. Not yet. 
Q. So it's your memory that there was a call on 
Saturday. You don't have any other documentation of 
that? 
A. Yup. 
Q. Is that correct? 
A. Yes. 
Q. The next telephone conversation was the one 
on Sunday? 
A. Sunday morning. 
Q. And Vaughn was there also? 
A. Yes. 
Q. Anybody other than you and Vaughn and your 
mother? 
A. Yeah, Tammy was there. 
Q. Tell me what you recall there taking place 
at the time of that telephone call? 
A. The telephone call was pretty much -- the 
conversation was pretty much the same as the one the 
day before. Except she told him she had swelling in 
qr r~ 
,, J ., 
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her legs and knees and ankles. That she still wasn't 
feeling any better. That she was m6re sick to her 
stomach. 
bad. 
The pain in her ankles and legs was pretty 
Q. That was based on what she was telling him 
over the phone; correct? 
A. Yes. She was standing beside me. We were 
cooking breakfast, and she answered the phone. 
Q. Anything else you remember her saying to 
whoever was on the telephone at the time of that 
conversation on Sunday? 
A. Not that I recall. 
Q. Did she say something after she hung up the 
telephone? 
A. Yeah, she said that that was Dr. Byrne, 
because my dad confronted her about it. 
Q. Confronted her about it? 
A. He asked who it was and what the 
conversation was about. I think he was in the dark 
up until that point about her having changed doctors. 
Q. What do you recall her telling Vaughn other 
than it was Dr. Byrne? 
A. That she changed doctors and it went to the 
Southern Idaho Pain Management Clinic. 
Q. Anything else? 
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EXHIBIT "B" ? 5 t; 
1 
1N THE DISTRlC'.l' COURT OF :rHE F'IF:rH JUDlCIA.L DIS'.l'RIC'.l' 
OF TH£ STATE OF IDAHO, IN AND FOR THE COtJNrY OF TW!N FALi,$ 
VAUGHN SCHMECHEL, individually, ) 
and as Surviving Spouse and ) 
Personal Representative of the ) 
Estate of ROSA.LIE SCHME:CHE!,, ) 
dece<1sed, and ROBERT P. LP.WIS, ) 
KIM HOWARD and TAMARA HALL, ) 
natural cllildren of ROSALIE ) 
SCHM!::CHEL, deceased, ) 
Plaintiffs, ) 
"'· CLINTON DILLE, M.D., SOUTHERN 
WAHO PAHi INSTITUTE, an Idaho 
corporation, THOMAS BYRl'IB, P.A., 










case No. cV-OS-4345 
Vll)EOTA?ED DEPOSaION OF' 
THOMAS J, BYRN!::, P.A. 
MAY 111, 20{)6 
IU,PORTE:D llY, EMILY L. NORD, CSR No. 695, RPR, Notary Public 
Page 2 
THE VIDEOTAPED DEPOSITION OF THOMAS J. BYRNE, 
2 P.A., was taken on behalf of the Plaintiffs at 
3 the offices of Hall, Farley, Oberrecht & Blanton, 
4 PA, 702 W. Idaho, Suite 700, Boise, Idaho, 
5 commencing a~ 9:26 a.m. on Thursday, May 18, 
6 2006, before Emily L. Nord, Certified Shorthand 
7 Reporter Md Notary Public within and for the 












Law Offices of Comstock & Bush 
BY MR. DA YID E. COMSTOCK 
199 N. Capitol Boulevard 
Suile 500 
P.O. Box 2774 
Boise, ID 83701-2774 
19 For Defendant Hall, Farley, Oberrecht 






.... ,., ... 
BY MR. RICHARD E HALL 
702 West Idaho 
Suite 700 
P.O. Box 1271 
Boise, ID 83701-127! 
Page 3 N 
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M.D., and the 
Southern Idaho 
Pain Institute: 
Givens Pursley, LLP ! 
BY MR. STEVEN J. HIPPLER j 
Also present: 
Videographer: 
601 W. Bannock Street 
P.O. Box 2720 
Boise, ID 83701-2720 
Christy Davies 





3 TESTIMONY OF THOMAS J. BYRNE, P.A. 















Index ofMedical Records, 
Rosalie Schmechel; Tabs I through 6 
Handwritten notations/instructions 
Rules for the Li censure of Physician 
14 Assistants 
15 4. Provider Contract, dated l l/14/2001; 
16 
17 
Job Description for PA Services; 
Delegation of Services Agreement 
18 5. Medication and Dosing sheet, with 
5 
19 additional documents/correspondence 
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11 , 03, 13 25 
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Page 73 
management. 11: 03: 15 1 
Q. Did you make any statements to her 11: 03: 17 2 
relative to Dr. Vorse and your view of whether 11: 03: 21 3 
Dr. Vorse was adequately caring for her chronic 11 : o 3 : 2 a 4 
pain patients? 11: 03: 29 s 
A. Could you repeat the question, please? 11 , o 3 , 31 6 
Q. Yeah. Did you make any comments to her 7 
about Dr. Vorse which would be construed as 8 
negative comments in terms of her ability to 11: 03: 35 9 
treat chronic pain patients? 11 : OJ : 3 6 1 o 
A. No. 11,03'36 11 
Q. What was the new information that she 11: OJ: 40 12 
wanted? l.1:03:42 13 
A. If you read on, it basically says that 11, 03, 45 14 
0 She feels like her medicines are currently not 11: 03: 47 15 
workingn well~- as well as they should -- as 11: 03: 51 16 
they used to. And that's not the quote. "She 11 , o 3 , 5 9 1 7 
feels like her medicines are currently not 11: 04: oo 18 
working as well as they should or they used to." 11, 04, 01 19 
And that was the information that she 11: 04: 03 20 
wanted, what other options were there for her in 11: 04: 06 21 
terms of improving bet· pain and her quality of 11, 04, 06 22 
life, in addition to the convenience of seeing a 11 : 04 : o 8 2 3 
pain management provider in Twin Falls which wa. 11: 04: 10 24 
closer to her residence than driving to the Wood 11: 04: 15 25 
Page 74 
River Valley. 
Q. Again, with September 26 being a 
Friday, did you expect that by the following 
Monday, that this patient would have titrated up 
to as much as one and one-half pills every 12 
hours? 
A. No. I very clearly instructed her that 
ten milligrams twice a day would be the maximum 
dose. And thaes indicated on the note dictated 
on 9/29, that "I spoke to Ms. Schrnechel today in 
reference to her medication change to methadone. 
She was doing well." I advised her that she 
could go ahead and increase to methadone, ten 
milligrams twice a day, and continue the program 
and recheck as scheduled. So . , , 
Q. Your handwi·itten note to her, however, 
which is marked as Exhibit 2, says 11 111ay increase 
to maximum of one and one-half pills every 12 
hours. 11 
A. The patient --















11: 04: 52 15 









Q. WeJl, Jf J take your handwritten note 
literal!y, you were giving the patient permission 
to go up to as much as 30 milligrams over a 
24-hour period? 
MR. HIPPLER: Object to the form; 
argumentative, asked and answered. 
Q. (BY MR. COMSTOCK) Correct? 
MR. HALL: Join. 
THE WITNESS: No. 
Q. (BY MR. COMSTOCK) Isn't that what "May 
increase to maximum of one and one-half pills 
every 12 hours" equates to? 
A. I think it's all about the time frame 
that is not necessarily specifically indicated on 
the written note but was very clearly indicated 
to the patient when I talked to her. 
And is also --
Q. So you --
A. And is also pretty clear in the note on 
9/29 as far as the dose that she was taking at 
that time. 
Q. So would you agree with me, then, that 
your handwritten note that the patient left your 
office with is incorrect? 
MR. HIPPLER: Object to the form. It's 
Page 76 
argumentative and misstates his testimony. 
THE WITNESS: The patient had verbal 
instructions that were very clear; and I felt, in 
talking to the patient in follow-up, that she was 
following those instructions closely, five to ten 
milligrams every 12 hours. 
Q. (BY MR. COMSTOCK) But you would agree 
that your note that you gave to her isn 1t the 
same thing as what you told her verbally? 
A. It is --
MR. HALL: Asked and answered. 
THE WITNESS: -- the same thing. It 
says a half to one pill every 12 hours. 
Q. (BY MR. COMSTOCK) But it docs go on, 
Mr. Byrne, to say, "May increase to maximum of 
one and one~half pills every 12 hours,1' does it 
not? 
A. It states that, but the patient was 
given instructions that she obviously was 
following that indicated the appropriate time 
frame for lhe titration from five to ten 
milligrams; and then another note that's in the 
cha1"t that indicates the titration beyond ten 
A. It does indicate that, but what was 
indicated to the patient verbally was that she 
would start at five mil!igrams, up to ten 
milligrams. 
11:05:15 24 milligrams. 
11, 05, 17 25 Q. Did you talk to this patient at any - - --~ 
L •.J ·J 
19 (Pages 73 to 76) 
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9a1 0ae4c-ab56-4365-904c-798d95b42b1 e 
Page 77 Page 79 [ 
I 
11,05:18 l point in time over the weekend? 11,08,04 l the ten milligrams at bedtime and ten milligrams ~ 
11,05:20 2 A. No. 11, 08, 07 2 in the daytime? ! ! 
11,05,23 3 Q, Did Dr. Dille telephone and talk to 11,08,08 3 A. That1s correct, every 12 hours. ,I 
11,05,26 4 this patient at any point in time over the 11,08,12 4 (Clearing throat.) Excuse me. I 
I 11,05,28 5 weekend? 11,08,12 5 Q, So would it be your understanding that ' 11,05,29 6 A. Not to my knowledge. 11,08,14 6 she started that protocol on Monday the 29th? L 
11,05,32 7 Q, If that had occurred, would there be a 11,08,18 7 A. She may have been taking five N 
11,05,34 8 note in your chart to that effect? 11,08,20 8 milligrams on one dose and ten milligrams on i 
j 
11,05,39 9 A. Yes. 11,08,24 9 another dose. 1 do11 1t have specific recollection fl 
11,05,54 10 Q, From your review of the chart, when did 11,08,26 10 of that, but I indicated to her that at that l l 
11,05,56 11 you next have contact with Rosalie Schmechel? 11,08,30 11 point she could take ten milligrams twice a day. I. :; 
11,05,59 12 A. I spoke to Mrs. Schmechel on 9/29 of 11,08,32 12 Q, At that time was she to continue the 
11,06,03 13 '03. 11,08,34 13 hydrocodone as you had previously prescribed tc 
11'06,04 14 Q, And ifwe-- that would be a Monday; 11,08,38 14 her? 
11,06,07 15 correct? 11,08,39 15 A. As needed for breakthrough pain. 
11,06,07 16 A. That is correct. 11,08,48 16 Q, When you met with her on September 26 
11,06,09 17 Q, And ifwe look at the handwritten log 11,08,50 17 of 2003, did the two of you depart with an 
11,06,12 18 of patient contact, again under tab 1, page 5 -- 11,08,56 18 understanding that you would contact her over tf , 
11,06,18 19 A. Yes. 11,08,59 19 weekend? l ! 
11,06,19 20 Q, ~- I don1t see any entry in there 11,09,00 20 A. No. ' I 
11,06,21 21 reflecting patient contact on 9/29 of'03, do 11, 09, 02 21 Q, Did you have an understanding as to " I 
11,06,25 22 you? 11,09,03 22 when you would next communicate so that you, , 
1 
l.1'06,25 23 A. No; and the reason is, I initlated that 11,09,07 23 the PE, could continue to -- the PA, could 
U,06,28 24 contact and called Mrs. Schmechel personally, and 11,09,09 24 continue to monitor the progress of her titration 
11, 06, 31 25 for that reason, as soon as I hung up the phone, 11' 09, 13 25 of methadone? 
Page 78 Page 80 
11,06,35 1 I dictated this note, that I had spoken to her, 11,09,14 1 A. My intent was to check with her on 
11,06,48 2 Q, All right, but on 9/30 there's another 11,09,16 2 Monday, 
11,06,51 3 phone conversation that has, not only a dictated 11,09,20 3 Q, And on Monday the 29th, it's your 
11,06,54 4 note, but also a corresponding handwritten note? 11,09,23 4 testimony that you called her? 
11,06,57 5 A. Correct. 11,09,25 5 A, Thafs correct. 
11'06,59 6 Q, so· is the practlce1 when you call a l.1,09,26 6 Q. From the office? 
11,07,03 7 patient, you don1t enter a handwritten note but 11,09,27 7 A. That's correct. 
11, 07, 06 8 rather just.a dictated note? 11,09,30 8 Q, In the office when you would contact 
11,07,os 9 A. I think that there was no specific 11,09,32 9 patients, did you use a cell phone or did you use 
11,07,10 10 practice, but it was availability of the chart at 11:09,3510 what we call a land line? 
11,07,14 11 the time. When I spoke to her on the phone, I 11,09,3711 A. It would have been the office landline. 
11, 07, 17 12 inay not have had the chart in front of me on the 11,09,4512 Q, How do we know and how do you know th 
11,07,20 13 29th when I decided to dictate the note in terms 11,09,4813 this is a contact from you to Mrs, Schmechel as 
11'07,25 14 of efficiency. 11,09,5114 opposed to Mrs. Schmechel calling you? 
11,07,30 15 Q, The cba1t notes -- the dictated note of 11:09:5715 A. I don't specifically know, other than I 
11,07,32 16 9/29 of'03, which is Monday, indicates that 11,09,5916 just--"! spoke to Ms. Schmechel today." 
11,07,40 17 Mrs. Schmechel was doing well. It doesn't 11,10,0317 Q. It doesn't say --
11,07,43 18 indicate, however) what doses she was taking, 11,10,0518 A. I have a recollection of calling her on 
11,07,47 19 does it? 11,10,0919 9129. 
11,07,51 20 A. !fl advised her to go ahead and 11,10,16 20 Q. Why did you elect to increase the 
11,07,53 21 increase the methadone to ten milligrams at 11,10,20 21 methadone, if you will, to ten milligrams at 
11,07,56 22 bedtime and ten milligrams daytime, then I would 11: 10: 24 22 bedtime and ten milligrams daytime? 
11,07,58 23 say she was taking less than ten milligrams twice 11,10,28 23 A. Based on the information that she had 
11,08,01 24 a day. 11,10,30 24 given me on the phone, that was the next logical 
11, 08, 02 25 Q, And that is what you advised her, was 11,10,34 25 step in the management of her pain. 
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12 For the Plaintiffs: Law Offices of Comstock & Bush 






199 North Capitol Boulevard 
Suite 500 
Post Office Box 2774 
Boise, Idaho, 83701-2774 
19 For the Defendant Givens Pursley, LLP 
20 Clinton Dille, M.D., By: STEVEN J. HIPPLER 
21 Southern Idaho 601 WestBannoclcStreet 
22 Pain Institute: Post Office Box 2720 




1 AP P EA R AN C E S (Continued) 
2 
3 For the Defendant Hall, Farley, Oberrecht 
4 Thomas J. Byrne: & Blanton, P.A. 
5 By: RICHARD E. HALL 
6 702 West Idaho Street 
7 Suite 700 
8 Post Office Box 1271 
9 Boise, Idaho, 83701-1271 
10 
11 Also Present: Robert P. Lewis 
12 Kim Howard 
13 Tamara Hall 
14 Will Baron 
15 Christy Davies, Southern 













3 TESTIMONY OF VAUGHN SCHMECHEL PAGl• 
4 
5 Examination by Mr. Hippler 5 
6 119 
7 

















Z'. 51 25 
1 (Pages 1 to 4) 
4404b5ac-3a04-4691-972c .. a131 ae459 b4e 
Page 17 Page 19 i 
i 
1 stopped working at Crowley's? l with the cleanup and the organization of the jobs. I 




MR. COMSTOCK: Did she do the bookkeeping? ! 3 Q. Did it relate at all in time to when she 
4 
5 
began having back problems? 4 
5 
WITNESS: Yes. j 
A.No. 




MR. COMSTOCK: Better add that too. I 
WITNESS: And the bookkeeping. j 
MR. COMSTOCK: Sorry, Steve. j 
MR. IDPPLER: That's okay. i 8 8 A. Actually, I started working out of town, and 
9 she started going with me to help me. 9 Q. (BY MR. HIPPLER) Let's start with -- well, l 
' 10 Q. Okay. Before we get into what she did to 
11 help you, what did she do at Crowley's, sales clerk 
1 o how long did she continue to do work with you for l 
11 your business? ! 
12 or -- 12 
13 A. Yes. 13 
14 Q. Given that she stopped working at Crowley's 14 
15 to work for you, do you know roughly when it was sbel 5 




A. Well, she worked with me. 1 7 
Q. With you. Okay. 18 
A. Would you rephrase? 19 
20 Q. Do you know when it was approximately that 2 o 
21 she started working with you? My understanding is 21 
2 2 she stopped working at Crowley's, in part you 2 2 
2 3 indicated, to go to work with you because you were 2 3 
24 working out of town. 24 
25 A. Uh-huh. 2 5 
Page 18 
1 Q. Do you know approximately when that was? B ~ 1 
2 when, even if you can come up with a decade or 2 
3 beginning, middle or end part of a decade would be 3 
4 helpful. 4 
A. Right up until she died. ! 
Q. And did she continue to do all three of ! 
those J. ob responsibilities that you identified right I 
up until the time she died or did she -- j 
A. Yes. ! 
Q. She did? 
A. Yes. 
Q, So she continued to do helping you with the 
materials and cleanup as well as bookkeeping? 
A. Yes. 
Q. Was there a time where she was, for more 
than a couple of days at a time, for example, not 
capable of working for the business because of health 
problems? 
Page 20 
A. Her capacity for helping me wasn't real 
physical. 
Q. Okay. What do you mean by that? 
A. Well, it wasn't strenuous. 
5 A. I think it would be the '80s. 5 Q. The work she did for you didn't involve a 
6 lot of physical manual labor? 6 Q. You say she worked with you. I take it you 
7 were self-employed at that time? 7 A. It didn't require a lot of lifting and heavy 
8 A. Uh-huh. 
9 Q. Yes? 
10 A. Yes. 
8 exercise. 
9 Q. Okay. When you talked about help with the 
1 O materials, particularly in the latter part the last 
11 Q. When I said worked for you, you corrected 
12 me. Can you explain what it is she did -- first 
13 off, who did she work for if not you? 
11 couple of years that your wife was alive, what did 
12 that entail more specifically? 
13 
14 
A. I don't understand the question. 
14 A. We owned the company together. 
15 Q. Okay. So she worked for or doing service on 
J.6 behalf of the company that the two of you owned? 
Q. You indicated one of the things she did was 
15 help with materials. What I'm trying to understand 
16 with some specificity, particularly in the last 
17 
18 
A. Correct. 1 7 couple of years in her life, what specifically that 
Q. Was the company at that time incorporated or 18 entailed? 
19 was it a sole proprietorship? 19 A. I'm sorry. She would go and get them from 
20 A. Sole proprietor. 2 o the lumber yard. 
21 Q. ls that true still today? 21 Q. Okay. So she would drive the truck and hav, 
22 A. True stil I today. 2 2 the people load it and drive the truck back? 
23 Q. What did she do when she was working for the 23 A. Correct. 
24 drywall business that you have? 24 Q. And then cleanup, what did that entail in 
25 A. Well she helped get materials. She helped 25 the last couple of years of her life? .., ,.. 
5 (Pages 17 to 20) 
4404b5ac-3a04-4691-972c-a131 ae459b4e 
Page 21 
1 A. Masking windows, sweeping floors, vacuuming.1 
2 General drywall cleanup. 2 
3 Q. Was there a time period where, because of 3 
4 her pain levels or other physical restrictions, where 4 
5 she wasn't able to do that pa1t of her job? 5 
6 A. Not prior to the doctor change, no. 6 
7 Q. Okay. When you say "the doctor change," 7 
8 what are you referring to? 8 
9 A. She helped me up until like a week before 9 
1 o she passed away. 1 o 
11 Q. Okay. For reference sake, I will tell you 11 
12 the day she was first seen in my client's clinic was 12 
13 a Friday. I believe it was September 26, 2003. Do 13 
14 you know whether she had worked -- was able to wo1 Cl.4 
15 for you that day? 15 
16 A. I didn't know she went to see your client. 16 
17 Q. Okay. Do you know whether she worked that 1 7 
18 Friday? 18 
19 A.No. 19 
Page 23 l 
i 
hours a day? ! 
A. She worked with me for 20 years. i 
Q. Did that include time when she was working I 
for Crowley's? 1 
A. No. I 
Q. Would it be safe so say she quit Crowley's I 
sometime around 20 years previous? I 
A. Probably close. ! 
Q. Since your wife passed, have you hired or l 
contracted with someone to do the job that she I 
previously had done? I 
A. I've put on another employee. I 
Q. What is that employee's name? l 
A. Dean Jensen. I 
Q. Can you spell Jensen? j 
A. J-e-n-s-e-n. j 
Q. How long after your wife died was it that I 
you employed Mr. Jensen? ! 
20 
21 
Q. No you don't know, or no she didn't? 
A. No, she did not. 
20 
A. Two years. Two and a half years. I 
Q. What did you do during t!1ose two and a half I 
21 years to have the labor accomplished that she used t; 
22 do? I 22 Q. Do you know whether she worked the day 
23 before? 23 A. Well, in the last two and a half years I ! 
24 didn't do as much work as I did before. So I just Ii. A. I don't know. 24 
25 Q. Did you keep records -- strike that. Let 2 5 hired temporary people to help me out. · 
Page 22 
1 me ask you this: Did you become the business and p yl 
2 your wife wages or did she just contribute to the 2 
3 business? 3 
4 A. Just contributed. 4 
5 Q. So you didn't do any withholdings of any 5 
6 kind? 6 
7 A.No. 7 
8 Q. You indicated she didn't work on Friday, the 8 
9 26th of September, .and you weren't sure whether she 9 
1 O worked on the Thursday. Do you know whether she 1 O 
11 worked for you at all earlier that week? 11 
12 A. She worked for me when -- typically the. 12 
13 beginning of the job. She would help me get the 13 
14 materials, go get the materials. And then I would do 14 
15 the drywall portion. And then when it came to the 15 
16 texturing, then she would come help with the cleanup 16 
l 7 and finishing up. Masking and finishing the job. 1 7 
18 Q. On average, how many days a week would sh, 18 
19 be working with you? 19 
20 A. Probably three days, I would think. 20 
21 Q. About how many hours a day would she work 21 
22 when she would work? 22 
23 A. Five to six hours a day. 
24 Q. How long had she been doing that, working 




' Page 24 !
l Q. So there was a decrease in the amount of i 
work that you had done during those two and a half I 
years as compared to prior to your wife's death? 1' 
A. Correct. , 
Q. And since that time since you hired Dean, j 
how has the volume of your work compared to how i '1· 
was before your wife died? The same, more or less? 
l 
A. It's comparable. l 
Q. You indicated, when we talked about i 
Mr. Jensen -- you said you bad another employee. D 1 
you have other employees beside Mr. Jensen? 
A. What I have are people that subcontract for 
me. 
Q. Is Mr. Jensen a direct W-2 employee? 
A.No. 
Q. ls he a subcontractor? 
A. Yes. 
Q. So you issue him a l 099? 
A. I do. 
Q. What in particular did Mr. Jensen do for 
you? , 
A. Drywall duties. 
Q. Does he do more things than your wife did? 
A. Yes. 
Q. Who does the books for you? 
6 (Pages 21 to 24) 






Page 53 Page 55 n 
TI 
how to respond to this. 1 call? I 
Q. (BY MR. HIPPLER) Let me put it this way: 2 A. When she received the phone call. l 
Do you know of anything in the medical records of 3 Q. She received a phone call? ! 
which you are aware that you believe is factually 4 A. Yes. And I was present. I 
incorrect, not because your attorney told you, but 5 Q. Do you know if she had called the doctor's ! 
' 6 you believe through your own knowledge to be 6 office and then received a return phone call? Or was I 
factually incorrect? 7 the phone call totally initiated by the doctor's j 7 
8 MR. COMSTOCK: I'll object to the form. 8 office? I 
WITNESS: Would you mind stating again wha, 9 MR. COMSTOCK: Object to the form. !fyou I 9 
)} 
1 o you just stated? 1 O know, you can answer. ! 
11 MR. COMSTOCK: Give us a minute and we'll 11 WITNESS: My understanding is the doctor wa 
12 step out. l'm not trying to avoid your question. 12 doing a follow-up phone call. j 
13 I'm trying to get to the heart of your question so he 13 Q. (BY MR. HIPPLER) Okay. So to the best of i 
14 can answer it. 14 your knowledge, it wasn't your wife trying to contact! 
15 (Discussion held off the record.) 15 a physician who was then following up? ! 
Q. (BY MR. HIPPLER) Let's go back on the 16 A. No. I 16 
1 7 record. Do you have my question in mind? 1 7 Q. It was the doctor following up on his own? I 
A. l do. 18 A. Yes. I 18 
' Q. Okay. 19 Q. Is the basis for your understanding of this ! 
2 o A. The only thing that I noticed that initially 2 O discussion from your wife? ! 
19 
21 wasn't in the records was a phone conversation that 21 A. I was there when it happened. I 
22 she had had. And other than that, I don't know how 22 Q. Why don't you tell me exactly where you wen! 
23 to answer your question. 23 at in the house and what exactly you remember abou I 
24 Q. So nothing stood out to you as being -- 24 that phone call. . I 
25 that doesn't seem right? 25 A. Well, our phone is in our kitchen. We have I 
Page 54 · Page 56 I 
1 A. Well, yeah, because I don't know what is 1 a breakfast nook. I was sitting at the table there, I 
' 2 right and wrong. 2 and she answered the phone. l 
3 Q. Sure. You weren't involved in what was 3 Q. Okay. I take it you only heard one side of 
4 going on daily with your wife's health care 4 the phone conversation? 





A. No. I was aware of it, but I didn't monitor 6 Q. Were you paying attention to what she was ' 
7 saying, or were you doing other things? 
Q. You had a general understanding she had 8 A. No, I was paying attention. 
9 health eare problems, but what that was specifically 9 Q. Why was it you were paying attention? 
1 o you didn't know? 1 o A. Because we were having a conversation prim 
11 A. Correct. 11 to that phone call. So out of respect, I suppose, I 
12 Q. Do you know if anybody in your family, for 12 stopped and listened. 
13 example any of your kids, were involved in helping 13 Q. What do you recall hearing your wife say? 
14 your wife manage her health care? 14 A. She said that she had a lot of swelling in 
15 A. I don't think so. 15 her legs. 
16 Q. You indicated there was a phone conversation 16 Q. Anything else that you recall her saying? 
1 7 that you believe -- that you thought existed or 1 7 A. And I think she said do I need to come in? 
18 occurred that you didn't see reflected in the 18 Q. Are you ce1tain she said that? 
19 records. Can you tell me to whom you believe that 19 A. No, f'm not. 
20 phone call was with and when? 2 o Q. On a degree of certainty, ten being ce1tain 
21 A. It was on a Sunday morning prior to her 21 and zero being -- having no idea whatsoever, how 
2 2 death. And it was -- she said her doctor. And I'm 2 2 certain are you you heard her say, do I need to come 
23 assuming that was from the -- well -- 23 in? 
24 Q. Let me ask you some questions about that. 24 
25 Were you present in the room when she made the phon'1 25 
MR. COMSTOCK: Object to the form. 
WITNESS: I'm quite confident, because she 
14 (Pages 53 to 56) 
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your mother about this change in doctors and chang, 1 
in medications? 2 
A. I talked to her, but I do not think that 3 
came up, 4 
Q. So on Sunday the phone call takes place, and 5 
you're there in the kitchen? 6 
A. Yes. 7 
Q. And you hear the conversation from her side, 8 
A. Correct. 9 
Q. What do you recall her saying? 10 
11 A. Expressing concern about the swelling in her 11 
12 legs, It was a short phone call. And I just 12 
13 remember thinking wow, I've never heard of a doctorl3 






Q. ls that unusual? 15 
A, It caused concern for me. 16 
Q, Really? 1 7 
A. Yeah. 18 
19 
Page 19 ! 
Q. You mentioned Dr. Dille. Did she use that j 
name on Sunday? l 
A. That she would follow up with him, yes. ,
1
1 
Q. Do you recall her using any other names as a ! 
result of that telephone call on Sunday? I 
A. That was Dr. Byrne calling. And that she l 
was going to follow up with Dille. I 
Q. So it was your impression that the telephone I 
call was from somebody named Byrne? j 
A. Correct. I 
Q. But she was going to have a follow-up ! 
appointment with somebody named Dille? I 
J A. Correct. , 
Q. Did she say when that follow-up appointment I. 
-~~~~ I 
A. For some reason, and I don't -- it sticks j 
in my head that that appointment was on Thursday, b It 
I can't tell you why that sticks in my head. I 
Q. It didn't cause you to think that the doctor 
20 was nice that he was checking up on her? 
Q, Anything else you remember being said as j 
2 O either a part of the conversation that she was I 
21 talking to the person on the other line or that she I 21 A.No. 
22 Q. What do you recall about the conversation 2 2 said after the phone call to you? I 
2 3 other than what she just said about the concern and 2 3 A. Not immediately thereafter, no, I 
24 swelling in her legs? 24 Q. What would be the next thing that you recall I 
A, I was running a little bit late for church, 25 taking place that would relate to anything having to I 
f----------------------+----------------------1¥ 25 
Page 18 
1 so I listened to pa1t of her talking, and then I 1 
2 remember going in the bathroom or another room. An l 2 
3 then she must have hung up, and she was talking to 3 
4 Robert and my dad. And I remember her saying, well, 4 
5 I'm going to follow up with Dille, whenever, in a few 5 
6 days. And from what I remember -- because she 6 




concerned that she was increasing the dosages that he 8 
had prescribed. 9 
Q. "He" was the person on the other end of the 10 
11 line? 11 
12 A. Correct And I took that as maybe he didn't 12 
Page 20 I 
do with her prescriptions? l 
A, I wanted to know what medication she was on! 
and -- and I remember her telling me she was so I 
thrilled because this Byrne had told her, "I just Ii.· 
started a 90-year-old lady on this medication a few : 
days ago, and she's back dancing at the senior f 
~~" I 
So my 1110111 thought that -- and he had made a I 
statement that he had seen four or five of I 
Dr. Vorse's previous patients, and he had real good l 
luck with them. So my mom seemed to be promised ' 
lot. 
13 think she was increasing like she had and maybe 13 Q. Your mom said that this Dr. Byrne had said 
that this medication, at least in one case, had 
caused a 90-year-old person to be dancing again? 
16 Your mother told you that? 
14 that's why the pain was there. That's how I took 14 
15 it -- 15 
16 Q. That she wasn't increasing fast enough to 
1 7 keep on top of the pain? 
18 A Correct. And I wondered that, too, with it 
19 making her nauseous. 
20 Q. Did she say something about nausea? 
21 A. I remember her -- I don't know if she said 
22 it to me, but I think Friday night when I got there 
23 she hadn't eaten, didn't want to eat And I was 
24 thinking it was the flu, because I was not aware at 
2 5 that point in time about the new doctor either. 
17 A, Correct. 
18 Q, Anything else that you recall she told you? 
19 This still took place on Sunday? 
20 A. IfI recall correctly, I think it was when I 
21 was driving home Sunday night from Boise, yes. 
22 
23 
Q. Did you call her on the phone? 
A. Yeah. 
24 Q. Anything else you remember of that telephone 
2 5 conversation with her while you were driving back tc 
5 (Pages 17 to 20) 
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1 A. Correct. 1 shows they were taking it off at 5:00. The data 
2 Q. And at least to the extent of the 2 now can show you if they're having airway events 





' ' 1 
4 Exhibits 2, 3 and 4, they, at least to the best 4 Q. Do you know if that was ever done on 
5 of your knowledge at this point, appear to be a 5 her machine at any time, to determine that kind I 
6 true and correct copy of in your chart? 6 of data from her machine? ! I 
7 A. Correct. 7 A. I don't have any specific recollection. j 
8 Q. And you're going to verify and make 8 I didn't see the notes in there. ! 
9 sure there's nothing missing? 9 Q. If it was done, I assume it would be I 
1 o A. Correct. 1 O documents that you would have in your records? & 
11 Q. And as I indicated off the record, 11 A. Yes. Well, the only other thing is if I 
12 we -- we being Mr. Hippler and myself-- will 12 it was downloaded and provided to the sleep lab. I 
13 compensate you for your time, because obviously 13 That's the only other thing I can think of. ! 
14 that's going to take some time to do. 14 Q. The Twin Falls clinic? I 
15 A. Sure. 15 A. Yeah. I don't recall. I 
16 MS. DUKE: Let me look at my notes real 1 G Q. But when that's done, a document is , 
1 7 quick, and I think that I am finished. 1 7 created, and whoever does the taking of the I 
18 (A Break Was Taken.) 18 information, I assume, would have a document? I 
19 MS. DUKE: Back on the record. 19 A. Right. j 
20 BY MS. DUKE: 20 Q. Did you have any physician's assistants ! 
21 Q. Was Mrs. Schmechel on, like, 21 working for you -- ! 
22 supplemental oxygen in addition to the CPAP? 22 A. Never. 'Ii 
23 A. No. 23 Q. That makes it easy. With respect to 
24 Q. I didn't see any note to that. And as 24 the trial in this matter, do you understand that ! 
25 I understand it, at least as of the last day that 25 it's scheduled for the middle of October in Twin I f-------:.,._ _________ _;__,-------+-----..:,__ ___ :..._;__;__;____:,::..:,_;__;___..:,__---ll 
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~. 
1 you saw her, September 16, 2003, you said that 1 Falls? i 
2 you felt she was stable on her CPAP therapy and 2 A. I have a vague recollection that that's II 
3 was compliant? 3 what was going on. I beard about that maybe six 
4 A. Yes. 4 months, nine months ago. Is that still the ' 
5 Q. And I know in your September 16, 2003 5 current? I 
6 note there's a notation that you were going to 6 Q, That's still the current. I 
7 have her bring the machine in, because I guess 7 A. October what? 1 
8 there's some data that you can collect off of the 8 Q. I think it starts the 17th. I 
9 machine? 9 MR. HIPPLER: 16th or 17th. 1 
i 
10 A. Right. 10 BY MS. DUKE: j 
11 Q. Had you done that with her previously, 11 Q. It starts the 16th, and it's scheduled ¥ 
i 
12 prior to that date of September 16, 2003, where 12 for two and a half weeks. Just from our , I 
13 you had said please bring in your machine? 13 standpoint, do you know if you're going to be , 
14 A. It was common to check that data, but, 14 around? \I! 
15 you know, along that timeframe, I was getting in 15 A. Yeah. I'll be around, yes. , 
16 the software, so that you could do it. 16 Q. Okay. With respect to your testimony 
l 7 Oftentimes the company that dispensed the 1 7 at trial, is it your understanding that the only 
18 equipment would do that. That was so1i of an 18 opinions you will be giving at trial relate 
19 evolving technology, so that earlier machines 19 solely to the care and treatment that you 
2 o didn't have that capability. So it seems like as 2 O provided to Mrs. Schmechel? 
21 soon as I learned that it was available, I was 21 A. Yes. 
22 prescribing and recommending those machines and 22 Q. You're not going to be offering any 
23 using that. Because it would say-- if they're 23 standard of care opinions with respect to 
24 taking it of off, they say I take it off at 6:00 24 Mr. Byrne, Dr. Dille or the Southern Idaho Pain 
25 and go back to sleep for a hour, sometimes it 25 Institute. Correct? 
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1 A. Correct. 
2 MS. DUKE: It looks like that's all I 
3 have. Thank you very much. 
4 EXAMINATION 
s QUESTIONS BY MR. HIPPLER: 
6 Q. Despite Keely's thoroughness, I do have 
7 a few questions, but you'll excuse me for 
8 skipping around with --
9 A. Sure. 
10 Q. -- follow-ups I want to ask, some of 
11 which I kind of interrupted, for convenience's 
12 sake, and for the fact that I probably would have 
13 forgotten if! had not done it then. With 
14 respect to the last visit on 9/16/2003, which is, 
15 as we also said was the note from KV 193, under 
16 Subjective it indicates that she complains of 
1 7 worsening low back pain. Do you recall that? 
18 A. I don't know if! recall it from the 
19 event or if! recall it from reading the notes. 
2 O . Q. Okay on. But if it's under Subjective, 
21 I take it--
2 2 A. It occurred. 
2 3 Q. It occurred. She complained. And is 
24 it likely that that is one of the reasons that on 
2 5 that day you increased her OxyContin to 
Page 118 
1 20 milligrams TID? 
2 A. Yeah. I think it was the combination 
3 of the pain was pretty well controlled to not 
4 real well controlled, to controlled. It was kind 
5 of waxing and waning over many visits. We got 
6 her kind of stabilized and compliant on her CPAP, 
7 we reevaluated surgical interventions, for which 
8 none were recommended, so the medication -- and I 
9 think it was just, you know, I had -- as I stated 
10 at the beginning ofthis, I think that there were 
11 times when she wanted the medication increased, 
12 and you know, it was explained to her, what we 
13 could do is every time you overdo it, increase 
14 your medication, you'll spiral out of control, 
15 your quality of life won't be good, you'll be so 
16 sedated and sick. Most people develop some 
1 7 degree of tolerance, and you mask a lot of pain 
18 and do more damage by being on too much 
19 medication, so the increases were judicious, 
20 Q. Okay. 
21 A. I think after we had dotted our l's and 
2 2 crossed our T's we said, let's proceed with this 
2 3 increase. 
24 Q. Okay. Just so I'm clear, because I'm 
2 5 obviously not an expe1i in sleep medicine or 
Page 119 l 
l 
1 CPAP, and fortunately have not ever had to have I 







positive airway pressure it provides, is it room I 
air that it's pushing -- j 
A. Yes. i 
Q. -- or is it oxygen? I 
t: ~~:i01r 1:i~~d a theme throughout your I 
9 notes, and I won't make you go through them and l 
10 follow that with me. Just to see if you can ! 
11 generally agree with me, I noted from the ! 
12 beginning of the time that you saw her, at least I 
13 throughout the first several years -- and I'm not I 
14 sure whether there are notes in there that I 
15 continue to discuss it, or whether you would stop ! 
16 discussing it because it wasn't happening -- one I 
1 7 of those was continued recommendations for ! 
18 Mrs. Schmechel to lose weight. Do you recall 
19 that? I believe when she sta1ied she was 
2 o slightly over 200 pounds, and when she last saw 
21 you she was slightly over 200 pounds. There were 
2 2 a number of notes recommending that she lose 
23 weight. 
24 A. Yeah. I think that we did talk about 
25 it, and I think that she did have some periods of 
Page 120 
1 weight loss, times when she lost weight that she 
2 ended up gaining more back than she had initially 
3 lost. 
4 Q. For example? 
5 A. Yeah. I mean, it was related not just 
6 to her sleep apnea, but also her back pain. 
7 Q. Right. Obviously it would have been 
8 ideal for her to lose weight in terms -- it would 
9 have been better for her to lose weight? 
1 O A. Right. I think she did a program. I 
11 think she tried. 
12 Q. Phen/Fen at one point, the records 
13 indicate. 
14 A. I was thinking -- I don't recall that 
15 specifically. I think there was something 
16 related to Curves or Weight Watchers or something 
1 7 like that. More of a structured program. 
18 Q. But ultimately over the years that you 
19 saw her --
2 O A. She didn't lose weight. 
21 Q. Right. The same with respect to 
2 2 cigarette smoking. I noted there was attempt and 
23 certainly multiple counseling for her to stop 
24 smoking, and while there was some decrease from 
2 5 when she originally came in, my understanding was 
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STEPHEN P. LORDON, M.D., 
having been first duly sworn to tell the 
,,, .. I 
truth, was examined and testified as follows: 
EXAMINATION 
BYMS. DUKE: 
Q. Dr. Lordon, good afternoon. My name is 
Keely Duke. We were just introduced off the record, 
and I am one of the attorneys who's representing 
Mr. T. J. Byrne in a lawsuit that was filed by the 
Schmechel family, and I undeistand that you've been 
retained by the Plaintiffs to provide expert 
testimony in this matter? 
A. That is correct. 
Q. And if you could just state your full name 
for the record. 
A. Stephen with a p-h. Middle name is 
Patrick, P-a+r-i-c-k, Lordon, L-o-r-d-o-n. 
Q. And have you had your deposition taken 
before? 
A. Yes. 
Q. I'm not going to go through a bunch of 
ground rules with you. I don't think it's necessary. 
The onlv one that I will eo throueh with 
I 
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Q, Are you aware of any equal analgesic 1 malpractice context we're just talking about what's ' 
tables that say that 10 milligrams of methadone equal 2 our minimum threshold that needs to at least be met, I 
10 milligrams of the oxycodone? 3 A, Okay, I A, No, I don't think I've ever seen that, 4 Q, And what I'm asking you is: ls twice a ill 
Q, Okay, 5 day at least meeting that minimum threshold? It I 
A, No. 6 might not be what you would do -- I Q. If there were tables that said that, is 7 A. Sure. l 
that something that you would think is inaccurate? 8 Q. -- you could exceed that. l A. Yes. 9 A. Sure. It's really splitting hairs, and I 1 
Q. Okay. 10 understand your concerns. Twice a day is better than ! 
A. Yes. That's not my clinical experience. 11 once a day. Okay? And at least you're going to get ' i
Q. I assume that you're okay with the twice a 12 some -- you can get some pain relief. Okay? To be 1 
day dosing? Y otl've indicated that that -- 13 honest with you, she may be one of those people where "' .•l A. I'm not. 14 twice a day does work well. Okay? ' Q. Okay. 15 The problem with twice a day is that you I h 
A. As Dr. Lipman stated, methadone has two 16 need to take a higher dose to achieve a longer -- you ! 
phases. It has an alpha phase, which is an analgesic 17 know, a 12-hour period of pain relief, so what I can l , 
phase, and then a beta phase, which is an elimination 18 tell you is that it would meet the minimum standard ! ! 
phase, and methadone really needs to be given three 19 that we're accomplishing pain relief. I ' 
times a day if you're going to be using it for pain 20 Q. Okay. ~ 
because the alpha phase only lasts about eight hours. 21 A. Okay? But it has the potential for i 
Okay? So I'm not -- even though a lot of people do 22 problems with having a higher dose every 12 hours and i 
it, I'm not a fan of it. 23 the scientific problem of not really getting adequate 
I 
! 
Q. Not a fan of it, but you wouldn't call 24 pain relief. I , 
that a breach of the standard of care; correct? 25 Q. What ifhe had done 10 milligrams three ' 
Page 66 Page 681 
A. It's not using the drug correctly. 1 times a day? Would that have been appropriate? I 
Q. I guess let me go back to this. When I 2 A That would have been, as I stated, a & 
asked you if he had just done 10 milligrams twice a 3 breach of standard of care because he wouldn't have I 
day, you indicated that that would have been not 4 titrated the dose down beyond the conversion. I 
necessarily what you would have done, but that that 5 Again, the safest thing to do is to do ! 
would have been within the standard of care. 6 your conversion and then further decrease it. 
11 
~ 
A. Okay. We need to ask ourselves what are 7 Q. And just sol understand a conversion, and 
we trying to accomplish first. We're trying to 8 I apologize. I've tried to write this down, but --
accomplish pain control. Okay? And I guess I would 9 A. That's fine. 
need to rephrase that and stating because that was a 10 Q. I think -- I don't know if this is right, 
twice a day dosing rather than a three times a day 11 that 10 milligrams of methadone equals 20 milligrams 
dosing and our goal is pain control, we're not 12 of oral hydrocodone equals 30 milligrams of morphine? 
meeting the standard of care, and this was known back 13 A. Yes. 
in 2003. 14 Q. That's what you were --
Q, But if she's communicating to him that 15 A. Right. Also, 20 milligrams ofhydrocodone 
she's feeling better and she feels like her pain is 16 equals 20 milligrams of oxycodone. 
better, aren't we meeting her goals even if it's 17 Q. Okay. 
twice a day? 18 A. That's the conversions that I have used 
A. There is that potential, yes, There is 19 for years, and it roughly works. 
that potential, but using strict science l would have 20 Can we just go off the record for one 
done three times a day. 21 quick second? 
Q. But, again, and I'm not trying to belabor 22 MS. DUKE: Okay. 
this point, but when we're talking about standard of 23 (Brief pause in the proceedings.) 
care, you can always be above the standard of care, 24 MS. DUKE: We're back on the record. 
and obviously you can be below it, but in the medical 25 Q, (BY MS, DUKE) And ifvou could walk me 
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1 information for him to have with respect to her sleep 1 A. Yes. 
2 apnea? 2 Q. I mean, that's ce1tainly not within his 
3 A. Well, we don't know the severity of it and 3 control as to what's documented in her record or not? 
4 we don't know how well it is being controUed. 4 A. Right. 
5 My concern would have been to have gotten 5 Q. Any other opinions with respect to her 
6 more information -- I would have gotten more 6 sleep apnea and the use of CPAP and its relationship 
7 information from Dr. Vorse. Okay? And all you have 7 to this case? 
8 is a qualifying factor, yes, she has it. We don't 8 A. Any time that I have a patient who is 
9 have a quantifying factor, though. We don't know how 9 morbidly obese, hypertension with reflux and 
10 many sleep apnea episodes she is having with the 10 depression, in my mind they have sleep apnea until 
11 current OxyContin dosing. 11 proven otherwise. Okay? It may be maybe two, if not 
12 Q. But do you think that he had sufficient 12 just three of those. 
13 information pursuant to the standard of care with 13 If a patient has depression, morbid 
14 respect to her sleep apnea, understanding again that 14 obesity, hype1tension and acid reflux, if they have 
15 bar of obviously there's things that could be above 15 two or three of those, they have sleep apnea in my j 
· 16 it, but did he meet at least the minimum threshold of 16 mind until proven otherwise, and my concern again is i 
17 what you consider to be the standard of care? 17 just not knowing the extent of the sleep apnea. I 
l8 A. Not in this case. 18 I think that answers that question. I 
19 Q. Okay. Andwhatdoyouthinkheshould 19 Q. Okay. Otherthanthat,arethereany ., 
2 o have done with respect to the sleep apnea that would 2 o other opinions that you hold with respect to the 'j 
21 have brought him to that minimum threshold of the 21 sleep apnea, the use of a CPAP in this case? · 
22 standard of care? 22 A. No. I 
23 A. Would have had the notes from Dr. Vorse 23 Q. Would you agree that in 2003 there was no I 
24 knowing whether if she was having any apnea episodes 24 literature available to practitioners that stated , 
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1 Q. Anything else? 1 initiating methadone therapy, at least to your i 
2 A. Basically knowing, you know, how well the 2 knowledge? i 
3 CPAP was working, whether she was using it, what was 3 A. To my knowledge, that's correct. ! 
4 her impression of bet' compliance. 4 Q. With respect to the history that Mr. Byrne ,
1
 
5 Q. And if Dr. Vorse -- ifhe had had that 5 obtained from Mrs. Schmechel, are you critical of the 
6 conversation with Dr. Vorse and Dr. Vorse had told 6 history that he obtained from her? ,
1
1 
7 him she's compliant, she's doing very well on her 7 A. What I don't see here is a measure of any 
8 CPAP therapy, would that have been enough for him to 8 effectiveness of her pain medications regarding her 
9 have met the standard of care in your estimation? 9 current pain. I don't see any measure of any 
10 MR. FOSTER: Object to the form. 10 effectiveness of the Bextra, the OxyContin, Lortab or 
11 THE WITNESS: I would have liked to have 11 amitriptyline as to how that is changing her pain 
12 known from her whether if the patient had been tested 12 stream. 
13 and was having any fu1ther apneic episodes on the 
14 OxyContin. That's the specific information that I 
15 would have liked to have known. 
16 Q. (BY MS. DUKE) And that you believe the 
1 7 standard of care requires that you know? 
18 A. Yes. 
19 Q. And you would agree that with respect to 
20 the records, that obviously Dr. Vorse would have 
21 needed to document those things in order for 
22 Mr. Byrne to have gotten that information? 
23 A. l'm sorry. That Dr. Vorse should have 
24 documented that? 
2 5 0 Ritzht. 
... 
13 I commonly have measurements of, you know, 
14 OxyContin or, you know, all these pain medications 
15 take my pain from an 8 down.to a 4. I don't see that 
16 here. I don't see any history of any adverse side 
17 effects, whether there's any misuse of these 
18 medications, how they change her function. I don't 
19 see the benefit of these medications. Okay? 
20 What I see here is that she has -- I don't 
21 even see a pain score, an average pain score, on the 
2 2 dictation, and I don't see what the overall goals 
2 3 are, you know, what are we trying to accomplish here. 
24 Q. Okay. Anything else that you feel --
25 A. I'm looking, Okav. Three main causes for 
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1 pain are bone, muscle and nerve. l don't see any 
2 exam with any palpation pa1t of the exam regarding if 
3 there's a significant muscle component. Typically 
4 muscle pain is not made better by any drugs at all, 
5 and I see some assessment regarding a bulk component 
6 and some assessment regarding nerve component. Those 
7 are my criticisms of the initial evaluation. 
8 Q. And do you believe that those criticisms 
9 would constitute a breach of the standard of care? 
10 A. No. 
11 Q. And with respect to Mrs. Schmechel, did 
12 you have an understanding of what she reported her 
13 pain to be to Mr. Byrne? 
14 A. You mean her description of the pain? 
15 Q. Correct. 
16 A. Yes, I have a description here. 
17 Q. And do you have a description of the level 
18 of pain she said she was in at the time that she saw 
19 him? 
20 A. No, unless it's on these handwritten 
21 notes. 
22 Q. Actually, 1 was going to turn you to the 
23 pain questionnaire on_ the second page. 
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A. I have seen no indication of that 
whatsoever. 
Page 831 
Q. And you're ce1tainly not critical of 
Mr. Byrne obtaining the spine surgeon's most recent 
repo1t with respect to Mrs. Schmechel; correct? 
A. I have not seen that. 
Q. Okay. That was dated September 9, 2003. 
A. I do not have that. 
Q. Let me go ahead and show you that. We've 
marked it as an exhibit in other depositions --
MR. HIPPLER: I have it from the prior 
depo. 













Q. (BY MS. DUKE) I'm going to hand you the I 
Southern Idaho Pain Institute records with respect to i 
Mrs. Schmechel, and if you'll turn to Dille 0022. i g 
A. I'm having a hard time. l 
Q. On the bottom, the very bottom, you can ! 
see those numbers down here (indicating). 1 
A. Oh, I see. Right here (indicating)? I! 
Q. Yeah. • 
A. I'm sorry. 1 
Q. No, no. Those are lawyer numbers. I 
A. 0022? , 
' 25 Q. It indicates that her current level of 25 Q. Yes. . !_:::..::;=::.:...=:::.:.:..:.:...:.=.:.:.:.::.:.c..c=---+--'----~~'--------'---------1, 
Page 
1 pain is a ten? 
2 A. Uh-huh. 
3 Q. Yes? 
4 A. Yes, I see that. 
5 Q. And then it provides the list of 
6 medications that she's on at this time? 
7 A. Uh-huh. 
s Q. Yes? 
9 A. Yes. My concern is when I see a level of 
1 o ten, you think of one or two things. Truly, is this 
11 patient having severe pain, okay, or is there an 
12 emotional component to this pain. 
13 Remember, the definition of pain is a no 
14 susceptive, meaning a pain generating response along 
15 with an emotional response, so when I see someone 
16 who's sitting down and tells me that they have a ten 
17 and they're talking like you and I are, I have to 
18 think that there's a strong emotional component. 
19 Okay? And the concern that I would have is that 
20 should we be treating that ten if there is an 
21 emotional component. 
2 2 Q. As I understand it, and as I understood 
2 3 Dr. Lipman to say, neither you nor he are indicating 
2 4 that you in any way felt she was drug seeking or 
2 5 anything like that; correct? 





A. Got it. 
Q. This is the information that Mr. Byrne 
obtained from Dr. Virst, who was a physician who 
evaluated Mrs. Schmechel and indicated that he felt, 
5 you know, that there was no surgical component to her 
6 pain, and I guess my question is: You're certainly 
7 not critical of him obtaining those records? 
8 A. Absolutely not. 
9 Q. In fact, that's something that was an 
10 appropriate thing for him to do? 
11 A. Now, when were these records reviewed by 
12 Mr. Byrne? 
13 Q. I don't know. 
14 A. I see a date here on 0022, looks like 
15 someone's initials, 9-29-03. I'm wondering whether 
16 that was the day that that was -- that was probably 
17 three days later. That was probably the Monday 
18 after, but who knows what that means. 
l.9 Q. Okay. 
2 o A. But knowing where the patient stands from 
21 a surgical standpoint is crucial in making a rational 
22 plan. 
23 Q. Okay. With respect to Mr. Byrne's --
24 well, first of all, with respect to obtaining any 
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1 have obtained that he did not obtain? 
2 A. The most impo1tant records were 
3 Dr. Vorse's records, and until you showed me those 
4 other records, those were the only other ones that I 
5 was aware of that were pe1tinent to this case. I'm 
6 not aware of any primary care notes or any specialist 
7 notes. You may be privy to that. 
8 Q. With respect to Dr. Vorse's records, 
9 you've reviewed, what I understand, at least some of 
1 o her records? 
11 A. Yes. I have them right in front ofme 
12 here. 
13 Q. And based upon your review of those 
14 records, was there anything contained within her 
15 medical records that would have impacted how you 
16 would have treated Mrs. Schmechel? 
17 A. Well, what I see here is multiple notes 
18 saying that she has severe obstructive sleep apnea, 
19 tolerating the CPAP, the C-P-A-P, okay. 
2 o What I don't see here is whether a repeat 
21 overnight post oximetry testing was done on the 
22 OxyContin to determ'ine if there were any further 
2 3 problems with sleep apnea. I would have to delve 
2 4 into that, and perhaps you already have, with 
25 Dr. Vorse. 
Page 86 
1 Q. But based on the records that you have 
2 from Dr. Vorse, would her records have changed how 
3 you would have·treated Mrs. Schmechel? 
4 A. With the severe sleep apnea J would not 
5 have placed her on methadone. 
6 Q. And why is that? 
7 A. Because of the unpredictability of the 
8 methadone. I would have titrated up the OxyContin if 
9 I had a choice. 
10 Q. And that was even back in 2003 that's how 
11 you would have felt? 
12 A. Absolutely. 
13 Q. As I understand it, you also believe that, 
14 if anything, Mrs. Schmechel should have been 
15 underdosed further for seven days until her reaction 
16 to the new regimen that Mr. Byrne initiated could 
17 have been accurately determined. 
18 Is that accurate? 
19 A. And we're talking about the methadone, 
2 o higher dosing the methadone? 
21 Q. Correct. 
2 2 A. That is correct, yeah. That's what I 
23 would have done at the time. 
2 4 Q. So that's obviously not something you 
2 5 would have been critical of him for is underdosin~ 
* August 2, 2007 
Page 87 
1 her methadone? 
2 A. No, I would not be critical for 
3 underdosing. I would be critical for placing her on 
4 methadone and not increasing the OxyContin first. 
5 Q. With respect to changing Mrs. Schmechel's 
6 pain management regimen, I understand that you have 
7 your criticisms with respect to how he changed it. 
8 Now I want to talk about when he changed it. 
9 He changed it on a Friday? 
1 o A. Uh-huh. 
11 Q. Is that something that you believe is 
12 below the standard of care, and, again --
13 A. Sure. Sure. No, I don't believe it's 
14 below the standard of care. It's not ideal. The 
15 problem is that not all new patients come in on 
16 Monday through Thursday. 
17 Q. I understand. 
18 A. And not all babies are born Monday through 
19 Thursday during the daytime hours. 
20 Q. And with respect to follow-up care, I 
21 don't have an understanding that you're critical of 
22 his follow-up with her separate and apart from 
2 3 titrating her up. 
24 A. No, I'm not. 
25 Q. It would have been appropriate, would it 
Page 88 
1 not, if he had placed her on a dose of methadone and 
2 then followed up with her seven days later? 
3 A. Yes. What I am critical of is that -- let 
4 me make sure I quote myself correctly here. I 
5 believe it's that Monday, or that -- because it was 
6 four days later. I'm sorry. It was three days 
7 later, .the September 29th note. It's the lawyer 
s CD00003. 
9 Q. Okay. 
1 o A. Why? I'm not sure how be defines doing 
11 well. In that second sentence she was doing well, 
12 and then why increase the methadone if she's doing 
13 well. Again, J think that's a lack of understanding 
1.4 of the pharmacokinetics of methadone. You know, why 
15 change things if they aren't broken? 
16 MR. HIPPLER: Is that the 28th or the 30th 
17 note? 
18 THE WITNESS: That's the 29th. That's 
19 CD00003. 
2 o Q. (BY MS. DUKE) But do you believe that 
21 note itself is below the standard of care? 
2 2 A. And what do you mean by that note? 
2 3 Meaning --
24 Q. I'm sorry. The September 29, 2003 --
25 A. Yeah. 
22 (Pages 85 to 88) 
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Page 89 Page 91 ! 
Q. -- chart note? in Twin Falls -- I'm sorry. I'll be right back. 
I 
1 ' i
A. I think it's below the standard of care 2 MS. DUKE: Oh, no problem. I because she's doing well and he's increasing the 3 THE WITNESS: Go off the rec.ord. i methadone. I don't know what she's going from what 4 (Recess from 4:14 p.m. to 4:15 p.m.) I to what. All I know is what we're going up to. 5 THE WITNESS: Okay. Whenever you're 
Okay? So I don't know, you know, if we're going from 6 ready. li 
two milligrams to ten milligrams or five to ten, and 7 Q. (BY MS. DUKE) Okay. So we were talking I 
so l would say that the note is actually below the 8 about the consideration of the epidural steroids, the I 
standard of care because it doesn't clarify things, 9 spinal nerve stimulator or the spinal infusion pump, I 
and it makes a change. There's no justification in 10 and you were talking about the difference -- I 
making the change. 11 A. Sure. ! 
Q. And based on that note, though, you would 12 Q. -- as I understood of whether that was a j ' 
agree that it appears that she did not increase her 13 breach of the standard of care. 
dose to ten milligrams twice a day until that 14 A. It's not a breach of the standard of care, 
September 29th date;ccorrect? 15 but it's ideal to look at non-drug ways to treat 
A. That's the impression that I'm getting. 16 pain, and I'm not sure what was available or 
What l do not know is what dose she was taking prior 17 currently is available in the Twin Falls area. 
to that. I mean, as far as I'm concerned, she could 18 Obviously not much. Probably someone would have to 
have been on ten milligrams twice a day since Friday. 19 be referred to another center in Boise or to 
I just don't know what she was on. 20 Salt Lake, and it's one of the things, especially in 
Q. But that note certainly reflects that -- 21 a patient with sleep apnea, that I greatly would have 
it sounds like Mr. Byrne was telling her go ahead and 22 considered at that time. 
increase your methadone up to ten milligrams at 23 Q. But you're not saying it was a breach of 
bedtime and ten milligrams at daytime, which would 24 the standard of care for him to have not started 
imply that -- 25 looking down that path; correct? 
Page 90 Page 92 
A. She was at a lower dose. 1 A. No. It would have been ideal. 
Q. Correct. 2 Q. Okay. 
A. And that's all I can say. 3 A. It was not a breach. 
Q. Okay. Other than that, with respect to 4 Q. Okay. I didn't ask it very well. Thank 
the follow-up, as I understand it, you would not have 5 you. 
been critical of Mr. Byrne ifhe had not followed up 6 You also mentioned the telephone 
with her until a week later; correct? 7 conversations that are referenced in some of the 
A. Correct. I actually applaud him for 8 Plaintiffs' depositions, that there are 
having given her -- you know, contacted her, you 9 inconsistencies with respect to telephone 
know, when he did, okay, but I don't agree with the 10 conversations the family alleges occurred over the 
decision making. 11 weekend. 
Q. You also indicate that Mr. Byrne should 12 I would assume that that's not something 
have considered nonopioid-type intervention, such as 13 that you can really provide an opinion on one way or 
epidural steroids, spinal nerve stimulator or a 14 another? 
spinal infusion pump. 15 A. Without the facts in front of me, I cannot 
A. Uh-huh. 16 comment on those. 
Q. Are you saying that that would be a 17 Q. Okay. 
violation of the standard of care for him not to 18 A. And that's the best l can say. 
think of those things, or those are just things that 19 Q. Is lower extremity edema something that 
in an ideal world should have been considered? 20 you believe can occur with someone who is on opioid 
A. J think in an ideal world should have been 21 therapy? I'm sure you read that in Lipman's 
considered. Again, what I'm most critical of is the 22 deposition. 
rapid titration of the methadone, and that's it. 23 A. l only got through about half of it last 
ln my mind, a·n ideal world, and you have 24 night. 
to realize in this rural area -- okav. That somebodv 25 n And l don't mean to oresume that vou read 
23 (Pages 89 to 92) 
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(EXHIBITS-!-THROUGH-7 WERE MARKED. I 
ARTHUR G. LIPMAN, PHARM.D., 
called as a witness, being first duly sworn, was 
examined and testified as follows: 
EXAMINATION 
BY MS.DUKE: 
Q. Dr. Lipman, good morning. My name is 
Keely Duke. We were just introduced off the record. 
We're here to take your deposition today. And that 







14 MS. DUKE: I assume, Counsel, we can 
15 stipulate it will be taken pursuant to the Idaho 










MR. FOSTER: Yeah. 
Q. (BY MS. DUKE) If you could state your 
full name for the record. 
A. Arthur G. Lipman. 
Q. And where do you reside? 
A. Salt Lake City. 
Q. How long have you lived here? 
A. Be 30 years next month. 
Q. As I understand it when we were talking 
1 (Pages 1 to 4) 
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Page 29 Page 31 I 
A. Correct. 1 eight patients a day in that setting. I 
Q. Is that related or affiliated to the 2 Q. Okay. ! 
University of Utah? 3 A. I also get a large number of telephone I 
A. It is. It is of University Health Care, 4 calls and what we call cribside consultations where a I which is the hospitals and clinics of the University 5 member of the medical staff will say, Hey, Art, can 
of Utah. 6 you help me with this particular patient problem? I 
Q. How long have you held that position? 7 Those typically happen two or three times a day when I A. Well, I started -- I was actually one of 8 I'm in clinic. I the founders of the Pain Management Clinic 28 years 9 Q. Okay. And so, as I understand it, 
ago on a part-time basis, and I think I was named 10 obviously, you're not a medical doctor. ! I with that particular term about 12 years ago. Could 11 A. That's correct. ' be 15. 12 Q. You're not a physician assistant. ! ! 
Q. And what are yom job duties and ]_ 3 A. No. I'm a doctor of pharmacy. I responsibilities in that position? 14 Q. Right. And under Utah law you're not 
A. I'm involved in the active teaching and 15 permitted by law to prescribe medications. ~ I training of medical students, anesthesiology 16 A. That's not true. ' ' residents, and other residents who rotate through the 17 Q. Okay. " 1 service, and pain management fellows. Those are 18 A. Under Utah law under the Collaborative l j 
trainees for the subspecialty board of pain 19 Practice Act I have full prescriptive authority if] i 
management. J also have undergraduate doctor of 20 seek that. I make a point of not seeking that i 
pharmacy students, post-doctoral pharmacy residents, 21 because I think that my far more important role is to I 
and my own post-doctoral research fellows who rotate 22 teach physicians in training, ranging from medical I 
through U1e service. 23 students to subspecialty fellows, the proper way to ' ! 
My responsibilities are to teach 24 prescribe. And they learn more if they actually do ! appropriate pharmacotherapy. I see patients two days 25 the prescribing with my consultation. I can fill out 
I Page 30 Page 32 , 
a week on consultation from the attending physicians a simple form which gives me prescriptive authority. 
11 
1 ' 
who are requesting my assistance in defining 2 Q. So Utah law, if you fill out this simple I appropriate phannacotherapy for their patients. I 3 form, you could have prescriptive authority? 
explicitly recommend medications, commonly opioids, 4 A. Correct. l 
medication regimens, educate patients, and provide 5 Q. That's not something that you've done? ! consultation to staff. 6 A. By choice. 
Q. And so twice a week is the frequency in 7 Q. And so you are unable in Utah, based on I 
which you see patients? 8 that choice, to prescribe medications to patients, ! 
A. l see patients Tuesdays and Wednesdays. 9 correct? I 
I'm involved in research, teaching and administration 10 A. Using the legal term "prescribe," you are I 
other days. 11 correct. Rather, my role is to teach people, to ! 
Q. And with respect to an average number of 12 teach physicians and physicians-in-training how to 
! patients that you'll see every Tuesday and Wednesday 13 prescribe. each day, what do you think an average is? 14 Q. Okay. Would you agree that with respect 
A. Well, there are two ways in which J see 15 to your treatment of patients, that practice is i 
patients. One is on formal consult, and I'll have 16 limited to pharmacology workup? a ~ 
typically two to four patients each day that I'm in 17 A. No. 
clinic who I'm asked to see on a tertiary consult. 18 Q. Okay. 
These are difficult advanced patients in whom the 19 A. I consult with the interdisciplinary team. 
physicians are explicitly seeking help. 20 We have what we call team staffing where the 
When I have students and residents on 21 interdisciplinary team of physicians, psychologists, 
clerkship, I'111 in clinic more often and will see 22 physical therapists, and pharmacotherapists meet 
patients more frequently because that's a teaching 23 first thing in the morning and go through all of the 
role for my students and residents. And they will be 24 new patients having been seen in the past week on 
seeing patients also informally. We may see six or 25 that particular day or by that particular attending 
8 (Pages 29 to 32) 
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Page 33 Page 35 ! 
1 physician, and we also carry out a good review of 1 disciplinary setting. I'll take a complete I 
2 continuing patients. And that's very much of an 2 medication history, current and past medications, !.'. 
3 interdisciplinary interaction where we discuss all 3 including nonprescription medications, dietary j 
4 aspects of care. And there's complete input by all 4 supplements. I review sleep patterns, diet, use of i·. 
5 members of the team. 5 substances such as alcohol, caffeine, i11icit drugs, 
6 !'ve been on medical school faculties 6 tobacco. I assess patients' compliance with their I 
7 first at the Yale University School ofMedicine in 7 treatment regimen, determine who all of the I \l: 
B the 1970s and at the University of Utah since I came 8 prescribers are who are seeing the patient, including I 
9 here now for well over 30 years and have been 9 both primary care and consultation physicians and ,
1 
... 
10 teaching medical students and trainees how to 10 other prescribers, and then I come up with a drug 
11 optimally use medication during that full period of 11 therapy management plan. I educate the patients. 
12 time. 12 I then typically meet with the other ! 
13 Q. Okay. But taking aside an 13 members of the interdisciplinary team,just as all of i 
14 interdisciplinary type treatment of patients, you 14 the other providers in the clinic do on a routine ! 
15 know, meetings that you might have with other medical 15 basis, and together we develop a treatment plan. i 
16 professionals who are providing treatment, what is 16 We then meet with the patient and share ! 
17 the time spent with you being the primary care 17 the treatment plan because it's important for the ! 
18 provider for a patient with respect to the provision 18 patient to be eomfo1table with the plan for the !' 
19 of pharmacology services? 19 patient to be compliant with it. 
20 A. I'm sony. I don't understand your 20 I often wi11 see patients on follow-up if I 
21 question. 21 there is complexity in their pharmacotherapy. If I 
22 Q. Let me try to think of a better way to say 22 it's straightforward and it's simply required ! 
2 3 this. With respect to direct interaction with 2 3 education, l will often opt not to see that patient I 
24 patients -- so I'm not talking about conversations -- 24 again because of the limited number of hours that I i 






1 Q. -- with other providers who might be 
2 seeking guidance or your opinions with respect to 
3 treatment. 
4 A. Uh-huh. 
5 Q. -- how frequently do you actually do the 
6 hands-on patient evaluations? 
7 A. Each Tuesday and Wednesday. 
s Q. And is that on your own or is that with a 
9 student? 
1 o A. Both. If l don't have a student on 
11 service, I still have patients. l have a schedule of 
12 clinic -- it's listed as pharmacotherapy clinic --
13 just as each of the attending physicians has his or 
14 her clinic listed, and f come into clinic and have my 
15 schedule. 
16 Q. And if you could just provide an example, 
17 then. If you were going to be there on your own, 
18 let's say you don't have a medical student that's 
19 there with you on that Tuesday or Wednesday and you 
2 o have a patient scheduled on your pharmacotherapy 
21 schedule, what would you be doing for that patient? 
22 A. Initially, f'd evaluate the patient's pain 
2 3 intensity and complaints to validate what has been 
24 reported to other members of the team because 
2 5 consistency of report is important in an inter-
Page 36 ~ 
I 1 through the attending physician for future 
2 consultation as needed. 
3 Q. And so do you examine the patient? 
4 A. I take a history. I don't physically 
s examine them. Certainly, if we need to assess vital 
6 signs, if! want to know what the impact of the 
7 patient's care is on heart rate and such, we have all 
8 that information, which is typically taken by a 
9 medical assistant or a nurse when the patient first 
1 o comes into clinic. So I have access to that. 
11 Q. Sure. 
12 A. And, of course, I'm working off the very 
13 same medical record. My notes go in the same record 
14 as the physicians, physical therapists, and 
15 psychologists. So we all have access to each other's 
16 notes, We each have a section in the chart. And, 
17 clearly, I'm not going to redundantly do what's 
18 already been done by a physician or a psychologist. 
19 But frequently in this setting the patient will 
2 o report things to one clinician which are actually 
21 more appropriate for another, but, for some reason, 
22 the connection is not there. And, therefore, I often 
23 will be told things that are important for the 
2 4 physical therapist or the physician or the 
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EXHIBIT "H" 
THE GEC GROUP 
Assessment of Economic.Loss 
Rosalie Schmechel 
Schmechel v. DI/le & Byrne 
April 18, 2007 
CORNEL!US A. HOFMAN 
The GEC Group 
12000 New Hove Road 
S!or, rD 83669 
Tel: 208-286-0166 
Fax, 208-286-0167 
The GEC Group ls a paperless office and tts on!y fi!e reiating to this matter 1s in electronic fonnat. .If asked to preseht 
the file at a deposi~fon or to otherwise publish the file at any time1 it wil! be disclosed in an electronic format. 
C·') 
(...) 
Table 1: Present Value of Pecuniary Loss to be 





Past Money Earnings (net of consumption) $23,653 $23,653 
Future Money Eamlngs (net of consumption) $6,296· $6,347 
Total Earnings (net of consumption) $29,949 $30,000 
HOUSEHOLD SERVICES 
Total Present Value per Hour of Service 
Time That f{as Been Lost per Week $8,901 $9,609 
(net of consumption) 
Assumed Hours Lost per Week 
31.2 
(average for females) 31.2 
Total Household Services 
(net of consumption) $277,708 $299,814 
TOTAL $307,657 $329,814 
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1 time, and they were a monthly client prior to 1 corresponding work papers that were provided by I 
2 that. 2 Rosie. Rosie did the actual bookkeeping, and she ! 
3 Q. So you handled their bookkeeping and 3 would deliver the work papers, I 099s, any form ! 
4 tax work prior to you going to work for them? 4 that was pertinent to tax preparation. I 
5 A. (Witness nodded head.) 5 Q. Okay. And ':"'hen you say that she ~id j 
6 Q. Yes? 6 the actual bookkeeping, was that from the tllne I 
7 A. Yes. I'm sorry. 7 that you started with them, which I thought -- I j 
8 Q. Oh, no. That's okay. No, that's easy 8 think was in '96; that's the first record I have j 
9 to do. We'll just try to catch you when you do 9 is Cindy Littler Bookkeeping Services. Was that i 
' 
. Page 9 
1 O that and vice versa. 1 o you? j 
11 Let's see. With respect to selling 11 A. Yes. I 
12 your bookkeeping business -- which is pait of 12 Q. And that looked like the first year, ! 
13 the reason we're talking to you today with 13 because the first year I have of'95, it looks 
J.4 respect to the work you performed for Mr. and 14 like they were with Denney & Company, Chartered? 1 
15 Mrs. Schmechel. When you sold that business, did 15 A. Actually, they should have been with ! 
16 you take records with you, or did all of your 16 Condie Brown prior to Denney & Company. ) 
1 7 records stay with the business? 1 7 Q. Okay. Then there was Denney & Company l 
18 A. The records stayed with the business. 18 and then there was you? j 
19 Q. And so I would assume that any tax J. 9 A. Yes. I had actually worked on their j 
2 O returns and documents that you would have related 2 O papers -· I had worked as an employee of ;, 
21 to Mr. and Mrs. Schmechel or any of their 21 Condie Brown. I 
2 2 businesses would be with Professional Accounting 22 Q. Okay. And then they went to Denney & I 
2 3 Services and Mr. Fiey? 2 3 Company. Did you work for Denney & Company? ! 
24 A. Correct. 24 A. No. Denney & Company bought ! 
2 s MR. FOSTER: What's his first name? 2 5 Condie Brown, his practice. I 1---------------------+----------~--------------11 
Page 10 
1 THE WITNESS: Christopher or Chris. 
2 Q. (BY MS. DUKE) With respect to records, 
3 what I have with me that have been produced by 
4 the Schrnechels' attorneys are a number of tax 
5 returns, and so I was going to go through and 
6 just ask you some basic questions about those. 
7 In addition -- well, I assume you would 
8 have kept copies of the tax returns at your 
9 business? 
10 A. Yes. 
11 Q. That you would now assume would be with 
12 Professional Accounting Services? 
13 A. Yes. And he has prepared the other 
14 two years, the '05 and '06. 
15 Q. Okay. I was going to ask you that, 
16 because we've neve1· been provided the '05 and '06 
1 7 tax returns. 
18 So in order for plaintiffs' counsel to 
19 get those to us, they would need to go through 
2 o Professional Accounting Services? 
21 A. Yes. 
22 Q. Other than tax records, what other 
23 types of records did you have with respect to the 
24 Schrnechels and their businesses? 
25 . A. Basically, I would have any 
--
1 Q. Okay. 
Page 12 I 
! 
& 
2 A. And at that point, they had -- they 
3 left. And I had left prior to the business 
4 selling. 
5 Q. And so it sounds like you probably were 
6 involved with Mr. and Mrs. Schmechel even before 
7 '95? 
8 A. Yes. 
9 Q. And, again, tl10se records would all be 
1 O in the possession of Professional Accounting 
11 Services, to the extent they were maintained --






Q. -- depending on how far back they went? 
A. (Witness nodded head.) 
Q. Yes? 
A. Yes. 
Q. All right. You indicated that 
18 Mrs. Schmechel, Rosalie Schmechel, would perform 
19 the actual bookkeeping. What did that entail, 
2 o generally, as best you understood it? 
21 A. She would recap their checks, their 
22 deposits, and give me a breakdown of the income 
2 3 and to -- the type of income. They had a farm 
24 operation and the drywall. And then she would 
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l entity, 
2 Q, Anything else that you understood her 
3 to be performing from a bookkeeping standpoint? 
4 A. She would reconcile the 1099s. 
5 Q. What do you mean by that? 
6 A. That is statements that you have to 
7 provide to contract labor. Or she would 
8 reconcile the I 099s that they received for doing 
9 a service also. 
lo She calculated per di ems, when they 
11 worked out of town, for their contractors or 
12 their employees. Basically, any information that 
13 I obtained, Rosie completed to do the tax 
14 returns. I never physically did any write-up 
15 work. 
16 Q. You were just filling out the forms 
1 7 and --
18 A. Yes. 
19 Q. -- and filing the returns? 
20 A. Yes. 
21 Q. And that's how it was for as long as 
22 you worked with Mr. and Mrs. Schrnechel? 
2 3 A. Yes. After she passed away, I did do 
24 a -- actually, I did not complete it, but I 
2 5 helped Vaughn with a personal financial 
Page 14 
1 statement. He was trying to obtain a loan in 
2 helping out his daughter. 
3 Q. Do you know which daughter? 
4 A. It was Tammy. 
5 Q. And do you know why he was doing that? 
6 A. They were trying to obtain a loan to 
7 build a home for Tammy, and be was going to 
8 purchase the land, I think. I'm not really sure. 
9 Q. Okay. 
1 o A. But it had to do with getting finances 
11 for Tammy to purchase a home. 
12 Q. After she passed away, which was in 
13 early October of 2003, who did the bookkeeping 
14 for Mr. Schmechel and his businesses? 
15 A. Tammy. 
16 Q. And so she would provide you all of the 
1 7 information that Mrs, Schmecbel used to provide? 
18 A. Yes. 
19 Q. Do you know if Mr. Schmechel was paying 
2 o her for those services? 
21 A. That I do not know. 
22 Q. Do you know ifhe was paying 
23 Rosalie Schmechel for those services? 
24 A. There was no deduction as far as wages, 
25 Q. Okay. And I was going--




A. To a spouse. 
Q. -- to go over those with you. 
Typically, if a spouse was paid, there 
4 would be a place on the tax returns to provide 




A. Correct. A W-2 would be have been 
issued. 
Q. So to your knowledge, during the 
9 many years that you worked with Mr. and 
1 O Mrs. Schmechel, you're not aware of any W-2 that 
11 she had received with respect to any work for 
12 Mr. Schmechel or any of their businesses or his 
13 businesses? 
14 A. No. 
15 Q. And, again, for Tammy, are you aware of 
16 any kind of documentation that was provided to 
1 7 you with respect to work she performed? 
18 A. I did not see anything, but at that 
19 time, it was around the time I sold my business. 
20 Q. Okay. And so to get an idea of 
21 currently what's happening and what's been 
2 2 happening over the last two years, we'd need to 
2 3 talk to Mr. Frey? · 
24 A. Yes. Historically, there was no wages 
2 5 for compensation. . . 
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I 
l Q. Okay. For Mrs. Schmechel? l 
2 A. Right. 
3 Q. Okay. It looks like the last return we 
4 had from you -- or not from you but that you 
5 prepared on behalf of Mr. Schmechel was the 2004. 
6 2005 and '06, we've talked about, will be with 
7 the new company? 
s A. Yes. 
9 Q. I promise it won't take long to go 
1 o through these. It looks much more formidable 
11 than.it is. There's a bunch of copies of them, 
12 too, for people. 
13 I would assume that any employees 
14 Mr. Schmechel contracted with or paid, whether 
15 they were a contractor or whether they were an 
16 actual employee, he would provide you their 
1 7 · information because they needed to be reflected 
18 on the tax returns; correct? 
19 A. Rosie provided the information. 
2 O Q. Or, excuse me, Rosie would provide you 
21 the information? 
22 A. Yes. 
23 Q. And so the tax records would reflect, 
2 4 as best you know it, all of the individuals who 
2 5 were receiving com ;~n from Mr. and 
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Mrs. Schmechel and/or their businesses? 
A. Yes. And she also provided, as part of 
the work papers, the 1099s. 
Q. And that was, basically, documentation 
of the payments that they were making to contract 
labor or employees? 
A. Uh-huh. Yes. 
Q. Okay. Do you know how many, you know, 
hours a month Mrs. Schmechel would spend doing 
this bookkeeping work for their businesses? 
MR. FOSTER: Object to the form. 
Q. (BY MS. DUKE) I'm just asking if you 
know. 
And he might just lodge some objects. 
We don't have a judge here, so it's just for the 
record. But you can still answer. 
A. That I can't answer truthfully. 
Q. Okay. I would assume you have no idea? 
A. I have no idea. I do know that she 
handled the banking. And she helped on the jobs 
because sometimes, when she would come in, she 
would have mud, you know, from Sheetrncking. 
Q. Okay. 
A. You know, she didn't come in her 
just-come-into-town clothes is what I'm saying. 
Page 18 
She had been working with him. 
They started their mornings together. 
I had picked up tax papers from both of them over 
a cup of coffee at Depot Grill, because they were 
headed out and l needed the records. 
Q. Doing what? 
A. They were at Depot Grill having 
breakfast, getting a quick cup of coffee. I'd 
run in and pick up the records from Rosie and 
Vaughn, and out the door I would go and they 
would both head to work. She did all of the 
banking. 
Q. Were you aware that she was receiving 
disability benefits --
A. Yes. 
Q. -- from social security? 
A. Yes. 
Q. Okay. And what was your understanding 
as to why she was receiving those benefits? 
MR. FOSTER: Object to the form. 
THE WITNESS: We never discussed --
Q. (BY MS. DUKE) -- why? 
A. -- the reason, no. 
Q. Okay. 
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! 
showing disability. That was all I needed to I 
' know for my purpose. I 
Q. So with respect to documentation that j 
you would have kept, would all of the i 
documentation that Mrs. Schmechel prnvided to you l 
be contained within these tax returns, or .would I 
there be papers that she gave you that might have I 
had, you know, handwritten statements of "here's , 
our expenses"? j 
A. They would have been handwritten. I I 
would've had work papers, which would be any l 
schedule that she had provided to me -- it had to I 
be copied and maintained with that tax return -- ! 
and any documents from banks and so on, 1099s, i 
like I said, that they received. One side of the I 
file has the tax return; the other side, as you i 
know, is the work papers, the documentation. l 
Q. And so I would assume that all of those i 
records were still maintained by you? l 
A. Yes. They have to be. ! 
Q. And when you sold the business, they I 
! 
were transferred to the new company? I 
A. Yes. ! 
Q. Okay. So any and all documents that I 
you received frorp the Schmechels throughout your I 
Page 20 
' work with them on their taxes would be contained l 
within the files? I 
A. Yes. I 
Q. And so from your standpoint, as I j 
understand it, then, the work that you performed I 
for Mr. and Mrs. Schmechel and their businesses I 
involved compiling the information provided to I 
you by Rosalie Schmechel and then filling out and I 
filing the tax returns? ! 
A. Correct. j 
Q. Any other work that you performed for I 
them at any other time? I 
' A. No. I, 
Q. If you could, just provide me a general 
description of your training and education 
relating to the wcirk that you were performing. 
A. I have a two-year accounting degree J 
finished. 
And my specialization in tax prep was 
done through the College of Financial Planning in 
Denver, which it's an online -- at that time, it 
wasn't on line. They sent you the books, the 
manuals, and then you sat for a test. 
Once you passed the test, they sent you 
a ce1tificate; you were ce1tified. I've got that 
5 (Pages 17 to 20) 
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Attorneys for Defendants, Clinton Dille, M.D. and Southern Idaho Pain Institute 
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, Individually, and : 
as Surviving Spouse and Personal 
Representative of the Estate of ROSALIE 
SCHMECHEL, deceased, and ROBERT 
P. LEWIS, KIM HOWARD and TAMARA 




CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A., and 
JOHN DOE and JANE DOE, I through X, 
Defendants. 
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CV 05 4345 
AFFIDAVIT OF J. WILL VARIN IN 
SUPPORT OF CLINTON DILLE AND 
THE SOUTHERN IDAHO PAIN 
INSTITUTE'S MOTIONS IN LIMINE 
J. WILL VARIN, being first duly sworn upon oath, deposes and states as follows: 
AFFIDAVIT OF J. WILL VARIN IN SUPPORT OF CLINTON DILLE AND THE SOUTHERN IDAHO 
PAIN INSTITUTE'S MOTIONS IN LIMINE - 1 ri () ('\ (.., () 'J 
1. I am an attorney in good standing licensed to practice law in the state of 
Idaho. I am one of the attorneys for Defendants Clinton Dille, M. D. and Southern Idaho 
Pain Institute in the above-referenced action and have personal knowledge of the facts 
of the matters contained herein. 
2. Attached hereto as Exhibit A is true and correct copy of portions of 
Plaintiffs' Expert Witness Disclosures, dated April 19, 2007. 
3. Attached hereto as Exhibit B is a true and correct copy of portions of the 
deposition of Kimberly, Vorse, M.D .. 
4. Attached hereto as Exhibit C is a true and correct copy of portions of the 
deposition of Robert Lewis. 
5. Attached hereto as Exhibit D is a true and correct copy of portions of the 
deposition of Vaughn Schmechel. 
6. Attached hereto as Exhibit E is a true and correct copy of portions of the 
deposition of T.J. Byrne. 
7. Attached hereto as Exhibit F is a true and correct copy of the Social 
Security Annual Statements for Mrs. Schmechel, which were produced by Plaintiffs in 
this litigation. 
Further your affiant sayeth naught. 
AFFIDAVIT OF J. WILL VARIN IN SUPPORT OF CLINTON DILLE AND THE SOUTHERN IDAHO 
PAIN INSTITUTE'S MOTIONS IN LIMINE • 2 q O ('\ 
,, J 'J 
Dated this 28th day of September, 2007 
SUBSCRIBED AND SWORN TO before me, a Notary Public, this 28th day of 
September, 2007. 
AFFIDAVIT OF J. WILL VARIN IN SUPPORT OF CLINTON DILLE AND THE SOUTHERN IDAHO 
PAIN INSTITUTE'S MOTIONS IN LIMINE • 3 
CERTIFICATE OF SERVICE 
I hereby certify that on this 28th day of September, 2007, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
David E. Comstock 
COMSTOCK & BUSH 
199 N. Capitol Blvd. #500 
P.O. Box 2774 
Boise, ID 83701-2774 
Attorneys for Plaintiff 
Richard E. Hall 
Keely E. Duke 
Hall Farley Oberrecht & Blanton PA 
702 W. Idaho Street 
P.O. Box 1271 
Boise, ID 83701-1271 
Attorneys for Defendant, T. J. Byrne P.A. 
__ U.S. Mail 
-V- Overnight Mail 
-A- Hand Delivery 
Fax 344-7721 --
__ U.S. Mail 
Overnight Mail 
-V Hand Delivery 
~-~ Fax 395-8585 
AFFIDAVIT OF J. WILL VARIN IN SUPPORT OF CLINTON DILLE AND THE SOUTHERN IDAHO 
PAIN INSTITUTE'$ MOTIONS IN LIMINE • 4 ,, a 0 
i,, I,.) ~--~ 
David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
PO Box2774 
Boise, Idaho 83701 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB # 2455 
Byron V Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISB #: 2760 
Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, individually, and 
as Surviving Spouse and Personal Case No. CV 05-4345 
Representative of the Estate of ROSALIE 
SCHMECHEL, deceased, and ROBERT P 
LEWIS, KIM HOWARD and TAMARA PLAINTIFFS' EXPERT WITNESS 




CLINTON DILLE, MD., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A., and 
JOHN DOE and JANE DOE, I through X, 
Defendants. 
PLAINTIFFS' EXPERT WITNESS DISCLOSURES - 1 •t·if f iii1>.iteA•·······2 
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4. Kimberly Vorse, M.D. 
Sun Valley Pain and Sleep Center 
180 West First Street 
Ketchum, Idaho, 8334D 
Dr. Vorse is not a retained expert. She will be called upon to testify regarding her 
extensive treatment and involvement with Rosalie Schmechel through September 16, 
2003. She will also testify that her practice, albeit located in Ketchum, Idaho, in the 
September/October 2003 time frame, involved treating pain patients from the Wood River 
Valley and the Magic Valley, including Twin Falls, Idaho. She will also describe how she 
conferred with and accepted referrals for physicians practicing in Twin Falls. As such, she 
will describe how she is personally familiar with the standard of care existing in the fall of 
2003 for the care and treatment of pain patients like Rosalie Schmechel in the Wood River 
Valley and Twin Falls. 
Dr. Vorse is expected to testify from her medical records regarding the care and 
treatment she provided, the pain management medications which she had prescribed for 
Rosalie Schmechel and the CPAP and other treatments she had provided for Rosalie 
Schmechel's severe sleep apnea. Dr. Vorse will discuss Rosalie Schmechel's medical 
history, medical conditions and how that history and those conditions impacted Dr. Vorse's 
treatment decisions with regard to pain management and sleep therapy. Dr. Vorse will 
discuss the importance of various aspects of Rosalie Schmechel's past medical history to 
her subsequent treatment decisions. 
Dr. Vorse is expected to testify regarding _the relationship between sleep apnea, 
CPAP therapy and respiratory depressant medications. She may also testify with regard to 
PLAINTIFFS' EXPERT WITNESS DISCLOSURES - 18 
the pharmacokinetic properties of the various pain medications prescribed for the use of 
Rosalie Schmechel. It is anticipated that the deposition testimony of Dr. Vorse will be 
obtained by Defendants and she will testify in accordance with that expected deposition 
testimony. 
5. Cornelius Hofman 
The GEC Group 
MBA Economics and Finance 
University of Chicago 
A. Subiect matter of expected testimony. 
Mr. Hofman is expected to testify concerning the economic losses to the 
Plaintiffs. 
B. Substance of facts. 
See Mr. Hofman's report, attached hereto as Exhibit "D." 
C. Substance of opinions. 
See Mr. Hofman's report, attached hereto as Exhibit "D." 
D. Witness's credentials. 
See the curriculum vitae of Cornelius Hofman, his fee schedule ahd a list of 
previous cases in which he has testified, attached hereto as Exhibit "E." 
CAVEAT 
It should be understood that Plaintiffs have made a good faith effort to set forth the 
substance of the opinions to which the above-named treating health care providers and 
experts will testify. However, it is impossible to specifically set forth every opinion these 
individuals will express and the exact manner in which those opinions will be expressed. 
PLAINTIFFS' EXPERT WITNESS DISCLOSURES - 19 
' 
Plaintiffs reserve the right to elicit from the above-named health care providers / experts, 
additional testimony and opinions from those individuals based upon information 
subsequently produced, information gleaned during depositions of Defendants' experts and 
any subsequent opinions or information developed by the above~named individuals from 
other sources. As it is anticipated that the Defendants will obtain the deposition testimony 
of the above-named health care providers/ experts, this expert disclosure should not be 
assumed to be all inclusive in nature. Plaintiffs also reserve the rightto amend, modify, 
delete from or add to by supplementation, this disclosure as further information is 
developed through discovery. Plaintiffs also reserve the right to name and call as expert 
witnesses any individuals identified by any party as expert witnesses and also reserves the 
right to obtain medical testimony from any other health care provider named or identified 
during the discovery process. 
/IL 
DATED this j-1_ day of April, 2007. 
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CERTIFICATE OF SERVICE 
t), fl-
I hereby certify that on this j vi day of April, 2007, I served a true and correct 
copy of the above and foregoing instrument, by method indicated below, upon: 
Steven J. Hippler 
GIVENS PURSLEY, LLP 
601 W. Bannock St. 
PO Box 2720 
Boise, ID 83701-2720 
Richard E. Hall 
HALL FARLEY OBERRECHT & 
BLANTON, PA 
702 West Idaho, Suite 700 
PO Box 1271 
Boise ID 83701 







Facsimile (208) 388-1300 
U.S. Mail 
Hand Delivery 
Facsimile (208) 395-8585 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
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Personal Representative of the 
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deceased, and ROBERT P. LEWIS, 
KIM HOWARD and JUANITA PETERSON, 




CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE/ P.A., 
and JOHN DOE, I through X, 
Defendants. 
REPORTED BY, 
DIANA KILPATRICK, CSR No. 727, RPR 
Notary Public 
Case No. CV-05-4345 
DEPOSITION OF, 
KIMBERLY VORSE, M.D. 
AUGUST 1, 2007 




1 you saw her, September 16, 2003, you said that 
2 you felt she was stable on her CP AP therapy and 
3 was compliant? 
4 A. Yes. 
5 Q. And I know in your September 16, 2003 
6 note there's a notation that you were going to 
7 have her bring the machine in, because I guess 
8 there's some data that you can collect off of the 
9 machine? 
10 A. Right 
11 Q. Had you done that with her previously, 
12 prior to that date of September 16, 2003, where 
13 you had said please bring in your machine? 
14 A. It was common to check that data, but, 
]_ 5 you know, along that timeframe, I was getting in 
16 the software, so that you could do it. 
17 Oftentimes the company that dispensed the 
18 equipment would do that. That was sort of an 
19 evolving technology, so that earlier machines 
20 didn't have that capability. So it seems like as 
21 soon as I learned that it was available, I was 
22 prescribing and recommending those machines and 
23 using that. Because it would say -- if they're 
24 taking it of off, they say I take it off at 6:00 
25 and go back to sleep for a hour, sometimes it 
Page 115 
1 shows they were taking it off at 5:00. The data 
2 now can show you if they're having airway events 
3 or having a big leak. 
4 Q. Do you know if that was ever done on 
5 her machine at any time, to detennine that kind 
6 of data from her machine? 
7 A. I don't have any specific recollection. 
8 I didn't see the notes in there. 
9 Q. !fit was done, I assume it would be 
1 o documents that you would have in your records? 
11 A. Yes. Well, the only other thing is if 
12 it was downloaded and provided to the sleep lab. 
13 That's the only other thing I can think of 
14 Q. The Twin Falls clinic? 
15 A. Yeah. I don't recall. 
16 Q. But when that's done, a document is 
1 7 created, and whoever does the taking of the 
18 info1mation, I assume, would have a document? 
19 A. Right. 
20 Q. Did you have any physician's assistants 
21 working for you --
22 A. Never. 
23 Q. That makes it easy. With respect to 
2 4 the trial in this matter, do you understand that 




























A. I have a vagL1e recollection that that's 
what was going on. I heard about that maybe six 
months, nine months ago. Is that still the 
cunent? 
Q. That's still the ctment. 
A. October what? 
Q. I think it starts the 17th. 
MR. HIPPLER: 16th or 17th. 
BYMS. DUKE: 
Q. It starts the 16th, and it's scheduled 
for two and a half weeks. Just from our 
standpoint, do you k11ow if you're going to be 
around? 
A. Yeah. I'll be around, yes. 
Q. Okay. With respect to your testimony 
at trial, is it your understanding that the only 
opinions you will be giving at trial relate 
solely to the care and treatment that you 
provided to Mrs. Schmechel? 
A. Yes. 
Q. You're not going to be offering any 
standard of care opinions wi111 respect to 
Mr. Byrne, Dr. Dille or the Southern Idaho Pain 
Institute. Conect? 
Page 117 
1 A. Conect. 
2 MS. DUKE: It looks like that's all I 
3 have. Thank you very much. 
4 EXAMINATION 
5 QUESTIONS BY MR. HIPPLER: 
6 Q. Despite Keely's thoroughness, I do have 
7 a few questions, but you'll excuse me for 
8 skipping around with --
9 A. Sure. 
10 Q. -- follow-ups I want to ask, some of 
11 which I kind of interrupted, for convenience's 
12 sake, and for the fact that I probably would have 
13 forgotten ifI had not done it then. With 
14 respect to the last visit on 9/16/2003, which is, 
15 as we also said was the note from KV 193, under 
16 Subjective it indicates that sl1e complains of 
1 7 worsening low back pain. Do you recall that? 
18 A. I don't ]mow if! recall it from the 
19 event or if! recall it from reading the notes. 
2 0 Q. Okay on. But if it's under Subjective, 
21 I take it --
2 2 A. It occuned. 
23 Q. It occuned. She complained. And is 
2 4 it likely that that is one of the reasons that on 
2 5 that day you increased her OxyContin to 
I 
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1 Q. This is -- maybe it's not an off-the-wall 
2 question. Do you and Amber have any children? 
3 A.No. 
4 Q. Have you ever had any children? 
5 A. Yes. 
6 Q. How many children do you have? 
7 A. Four. 
8 Q. Do they live in the Twin Falls area? 
9 A. One of them lives in Lincoln County at 
10 Shoshone. 
11 Q. And the rest are in Twin Falls? 
12 A. The other three are in Malone, New York. 
13 Q. Do you have any obligation in terms of 
14 supporting them? 
15 A. Yes. 
16 Q. You are supporting them, all four of the 
17 children? 
18 A. No, one is 18, and the other ones I send 
19 money to their mother when I can and when she'll 
20 accept it. 
21 Q. What is their mother's name? 
22 A. Laurie Spaulding. 
23 Q. S-p-a-u-1-d-i-n-g? 




























judicial official, and that was a misdemeanor. It 
went to trial, got kicked out once, went back, and I 
think we took an Alford plea or -- it ended up being 
a guilty plea on it anyway. 
Q. What was the background of that? 
A I don't remember it in detail, but the gist 
of it was that the attorneys that represented my 
girlfriend l felt like at the time he didn't do his 
job and gave the case to the judge or something and 
they sent her to prison. Delusional drug thinking. 
Q. So you threatened -- clid you threaten 
somebody, the judge or the attorney? 
A I think so. I never talked to the judge. 
spoke to the attorney. I'm not even sure what word I 
used to threaten him. 
Q. What was his name? 
MR. COMSTOCK: You mean what did he call hin 
at the time? 
Q. (BY MR. HALL) Excuse me. 
A. I think it was Bill Hollifield. William 
Hollifield. I think it was Judge Burdick was the 
judge. 
Q. You were here when Vaughn testified today. 
' ,. 
Q. She lives in Malone, New York? 
Were there any specific things that be was describing 
in answer to questions that Mr. Hippler had asked him ------'---------+-------------.;_.:... ________ _ 
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1 A. Yes. 1 
2 Q. Is she married? 2 
3 A. I don't know. 3 
4 Q. How old are the children? One is J 8, but 4 
5 how old are the others? 5 
6 A.Ithink17,16andl3. 6 
7 Q. Other than the training that you say you 7 
8 received in roofing and transmissions, have you had 8 
9 any other special employment training? 9 
1 o A. Yeah. As a wildland firefighter for the 1 O 
11 Boise and Caribou National Forest. I fought fires 11 
12 for three years for the government. 12 
13 Q. When was that? 13 
14 A. '98 to -- it was when I was in prison. 14 
15 They were a prison fire crew. 15 
16 Q. Other than the meth conviction that you 16 
1 7 indicated, have you been charged with other crimes? 1 7 
18 A. Various misdemeanor crimes. 18 
19 Q. Like what? 19 
20 A. Fishing violations, hunting violations. 20 
21 Driving violations. 21 
22 Q. Driving under the influence? 22 
23 A. No DUI. 23 
24 
25 
Q. Any others? 
A. The other was -- there was a threat to a 




or me that you felt were incorrect, needed to be 
co1Tected based on your knowledge? 
A. Several questions. Number one the phone 
calls and going back through the caller ID. l was 
present for two of those phone conversations. One o 
them was on Saturday, one on Sunday. Both of thos, 
calls were on the caller ID as well as calls previous 
to those two. There was also calls on Monday and 
Tuesday on the caller ID as well. 
Q. Let's take them one at a time, if we can. 
You say there was a telephone call on Saturday? 
A. Yes. 
Q. What is your basis for understanding there 
was a call on Saturday? 
A. Because I listened to my mom talk to them. 1, 
Q. Was there anybody else present at the time 
your mom was talking to them on the phone? L· 
A. Not on Saturday. 
Q. Tell me what you remember at least you hearc 
her say to the person. 
A. It was Dr. Byrne calling her saying that he 
was just doing a checkup call on her to see if the 
medication -- see if she was okay on the medication. 
Q. And that's what she related to you about the 
telephone call? 
. ",.,, . ' "' ,. ·" 
5 (Pages 14 to 17) 
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1 A. She didn't relate it to me. She was talking 1 A. I didn't do it in writing. I figured if we 
2 
3 
on the phone, and I heard it. 2 needed the phone records, they would be got anyway · 
Q. Based on what she said, that's what your 3 Q. Since that time, have you ever gotten any 
4 understanding was? 4 phone records that would indicate there was a call 
5 A. Yes. 5 that day? 
6 Q. Anything else you remember about the 6 A. Not yet. 
7 
8 
telephone call? 7 Q. So it's your memory that there was a call on 
A. Yeah, she told him it was making her 8 Saturday. You don't have any other documentation o 
9 nauseous and sick to her stomach. 9 that? 
10 Q. Anything else you remember her saying? 1 O A. Yup. 
11 A. She said that he told her that that was 11 Q. Is that correct? 
12 normal when she first started taking that medication 12 A. Yes. 
13 for the medication to affect her that way. Because I 13 Q. The next telephone conversation was the one 
14 asked her about it when she got off the phone, and 14 on Sunday? 
15 that's what she told me. 15 A. Sunday morning. 
16 Q. She had a telephone conversation with 16 Q. And Vaughn was there also? I' 
1 7 somebody that you later understood to be Dr. Byrne'' 1 7 A. Yes. ' 
18 A. She told me it was Dr. Byrne, yup. 18 Q. Anybody other than you and Vaughn and yomi 
19 Q. You listened to what she said. Based upon 19 mother? · 
20 what she was saying, it was your understanding that 20 A. Yeah, Tammy was there. 
21 Dr. Byrne was calling on her to check up on her 21 Q. Tell me what you recall there taking place 
22 condition on the medicine? 22 at the time of that telephone call? 
2 3 A. I think so, yeah. 2 3 A. The telephone call was pretty much -- the 
24 Q. After the telephone conversation, you heard 24 conversation was pretty much the same as.the one th, f 
2 5 her tell him that it was making her nauseous; 2 5 day before. Except she told him she had swelling in I 
Page 19 
1 co1Tect? 
2 A. I heard my mom tell the doctor that, yes. 
3 Q. And then after the telephone conversation 
4 she said to you that he told her that getting nausea 
5 would be normal for that medicine? 







7 Q. Anything else that you can recall about 7 
8 either what she said to him on the phone or what she 8 
9 may have related afterwards to you? 9 
1 0 A. Not on that phone call, no. 1 o 
11 Q. You say it was on caller ID. Where did you 11 
12 get the caller ID records from? 12 
13 A. I didn't have to get them from the telephone 13 
14 company. I checked them. And that's one ofmy barl14 
15 habits at home is I go through and check the calls on' 15 
16 our caller ID every time I walk in the door, and I l 16 
1 7 always have. 1 7 
18 Q. Did you know -- strike that. That was a 18 
19 bad question. When do you first remember checkin :, 19 
2 o and finding out there was a Saturday call? 2 o 
21 A. I think it's right after I found my 1110111 21 
2 2 passed away on the couch. 2 2 
2 3 Q. Did you make any record of the fact that 2 3 
24 that was on the caller ID? Did you write them down 24 
2 5 or do anything like that? I 2 5 
.. 
\ 
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her legs and knees and ankles. That she still wasn't ! 
feeling any better. That she was more sick to her 5 
stomach. The pain in her ankles and legs was prett' i 
bad. f 
Q. That was based on what she was telling him i 
over the phone; con-ect? ,, 
A. Yes. She was standing beside me. We were { 
cooking breakfast, and she answered the phone. ' 
Q. Anything else you remember her saying to 
whoever was on the telephone at the time of that 
conversation on Sunday? 
A. Not that I recall. 
Q. Did she say something after she hung up the 
telephone? 
A. Yeah, she said that that was Dr. Byrne, 
because my dad confronted her about it. 
Q. Confronted her about it? 
A. He asked who it was and what the 
' 
I 
conversation was about. I think he was in the dark 
up until that point about her having changed doc ton. 
Q. What do you recall her telling Vaughn other '. 
than it was Dr. Byrne? 
A. That she changed doctors and it went to the 
Southern Idaho Pain Management Clinic. 
Q. Anything else? 
. ' .. ., ·-' ·---·" 
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A. Well, yeah, because I don't know what is 
right and wrong. 
Q. Sure. You weren't involved in what was 
going on daily with your wife's health care 
treatment? 
A. No. I was aware of it, but I didn't monitor 
it. 
Q. You had a general understanding she had 
health care problems, but what that was specifically 
you didn't know? 
A. Correct. 
Q. Do you know if anybody in your family, for 
example any of your kids, were involved in helping 
your wife manage her health care? 
A. I don't think so. 
Q. You indicated there was a phone conversation 
that you believe -- that you thought existed or 
occurred that you didn't see reflected in the 
records. Can you tell me to whom you believe that 
phone call was with and when? 
A. It was on a Sunday morning prior to her 
death. And it was -- she said her doctor. And I'm 
assuming that was from the -- well --
Q. Let me ask you some questions about that. 






























a breakfast nook. I was sitting at the table there, 
and she answered the phone. 
Q. Okay. I take it you only heard one side of 
the phone conversation? 
A. Conect. 
Q. Were you paying attention to what she was 
saying, or were you doing other things? 
A. No, I was paying attention. 
Q. Why was it you were paying attention? 
A. Because we were having a conversation pri01 
to that phone call. So out of respect, I suppose, I 
stopped and listened. 
Q. What do you recall hearing your wife say? 
A. She said that she had a lot of swelling in 
her legs. 
Q. Anything else that you recall her saying? 
A. And I think she said do I need to come in? 
Q. Are you certain she said that? 
A. No, I'm not. 
k 
Q. On a degree of certainty, ten being certain 
and zero being -- having no idea whatsoever, how . 
certain are you you heard her say, do I need to com, j 
in? ;, 
MR. COMSTOCK: Object to the form. ( 
WITNESS: I'm quite confident, because she I 
Page 57 ) 
1 was uncomfortable. l 
A. When she received the phone call. 2 Q. (BY MR. HIPPLER) Okay. I guess what I'm I 
Q. She received a phone call? 3 trying to understand is whether you're confident. \ 
A. Yes. And I was present. 4 Because you think she would have asked should I come l 
Q. Do you know if she had called the doctor's 5 in because you knew her to be uncomfortable or ' 
office and then received a ret,1m phone call? Or was 6 because you i-ecall her specifically saying that? ; 
the phone call totally initiated by the doctor's 7 A Well, I -- would you mind repeating that. i 
8 office? 8 MR. HIPPLER: Could you actually read it \ 
9 MR. COMSTOCK: Object to the form. If you 9 back? 
1 O know, you can answer. 1 o (Record read by court reporter.) 
11 WITNESS: My understanding is the doctor wa: 11 Q. (BY MR. HIPPLER) Let me try again. First 
12 doing a follow-up phone call. 12 of all, do you understand the question? Otherwise 
13 Q. (BY MR. HIPPLER) Okay. So to the best of 13 I'll try to rephrase it. 
14 your knowledge, it wasn't your wife trying to contact 14 A. Could you? 
15 a physician who was then following up? 15 Q. Sme. Is it your belief that she said or 
A. No. 16 asked do you want me to come in because you knew be ·._ 16 
17 
18 
Q. It was the doctor following up on his own? 
A. Yes. 
1 7 to be in discomfort and therefore you believe that 
18 she would have asked do you want me to come in? 
19 Q. Is the basis for your understanding of this 19 
2 o discussion from your wife? 2 o 
21 A. I was there when it happened. 21 
Q. Why don't you tell me exactly where you were; 2 2 
2 3 at in the house and what exactly you remember about! 2 3 
24 that phone call. I 24 




Q. It's not because you specifically remember 
her telling whoever she was talking to do you want me 
to come in? 
A. No. 
Q. What else do you recall specifically your 
wife saying during this conversation on the 
.. . ·- --· '. """' ,,. ,, __ ," " ,. ', "•-' ...... " . 
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Q. Again, with September 26 being a 
Friday, did you expect that by the following 
Monday, that this patient would have titrnted up 
Page 76 
11: 04: 16 1 argumentative and misstates his testimony. 
lL 04, 19 2 THE WITNESS: The patient had verbal 
11 : 04 : 21 3 Instructions that were very clear; and I felt, in 
11: 04: 26 4 talking to the patient in fol!ow~up, that she was 
to as much as one and one~half pills evei-y 12 11: 04: 2 9 5 fo!lowfng those instructions closely, five !'o ten 1 '-· 
hours? 11: o 4 : 3 2 6 
A. No. l very clearly instructed her that 11 : 04 : 3 8 7 
ten milligrams twice a day \Vould be the 1Trnximu111 11: 04: 3 8 8 
dose. And that's indicated on the note dictated 
on 9/29, that "I spoke to Ms. Schmechc! today in 
reference to her 1T1edication change to n1ethadone. 
She was doing well." I advised her that she 
could go ahead and increase to methadone, ten 
milligrams twice a day, and continue the program 
and recheck as scheduled. So ... 
Q. . Your handwritten note to her, however, 
which is marked as Exhibit 2, says "may increase 
to rnaximum of one and one-half pills every 12 
hours." 
A. The patient --
Q. Does it not? 
A. It does indicate that, but what was 
indicated to the patient verbally was that she 
would start at five milligrams, up to ten 
milligrams. 
Page 75 
Q. Well, if 1 take your handwritten note 
!iteral!y, you were giving the patient permission 
to go up to as much as 30 !l'"1i!!igrams over a 
24-hour period? 
MR. HIPPLER, Object to the form; 
arguirientative, asked and answered. 
Q. (BY MR. COMSTOCK) Correct? 
MR. HALL: Join. 



























Q. (BY MR. COMSTOCK) Isn't that what "May 11, 05, 54 10 
increase to maximum of one and one¥half pills 
every !2 hours" equates to'? 
A. ! think it's all about the time frame 
that is not necessarily specifically indicated on 
the written note but was very clearly indic«ted 
to the patient when r talked to her. 
And is also ~w 
Q. So you --
A. And is also pretty clear in the note on 
9/29 as far as the dose that she was taking at 
that time. 
Q. So would you agree ,,,1ith me, then, that 
your handwritten note that the patient left your 
office with is incorrect? 
MR. HIPPLER, Object to the form. It's 
11,05,5611 
11:05:5912 
11: 06, 03 13 
11, 06, 04 14 











milligrams every 12 hours. 
Q. (BY MR. COMSTOCK) But you would agree 
that your note that you gave to her isn't the 
same thing as ,:vhat you told her verbally? 
A. !tis--
MR. HALL: Asked and answered. 
THE WITNESS: -- the same thing. It 
says a half to one pill every 12 hours. 
Q. (BY MR. COMSTOCK) But it does go on, 
Mr. Byrne, to say; "May increase l'O maximum of 
one and one¥half pills every 12 hours," does it 
not? 
A. !t states that, but the patient was 
given instructions that she obviously was 
following that indicated the appropriate time 
frame for the titration from five to ten 
milligrams; and then another note that's in the 
chart that indicates the titration beyond ten 
milligrams. 
Q. Did you talk to this patient at any 
Page 77 
poi11t in time over the weekend? 
A. No. 
Q. Did Dr. Dille telephone and talk to 
this patient at any point in time over the 
weekend? 
A. Not to my knowledge. 
Q. ]f that had occtmed, would there be a 
note in your chart to that effect? 
A. Yes. 
Q. From your review of the chait, when did 
you next have contact with Rosalie Schmeche!? 
A. I spoke to Mrs. Schmechcl on 9/29 of 
'03. 
Q. And if we -- that would be a Monday; 
correct? 
A. That is correct. 
Q. And if we look at the handwritten log 
of patient contact, again under tab l, page 5 ~-
A. Yes. 
Q. -- l don't see any entry in there 
renecting patient contact on 9/29 of'03, do 
you? 
A. No; and the reason is, l initiated that 
I 
contact and C8!led Mrs. Schrnechel personally, and . 
for that reason, as soon as l hung up the phone, 
(208) 345-9611 M & M COURT REPORTING SERVICE, INC. 
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*** REC 2006031 121640 H7DSOFEO C7PR CIPQYAB (F-C7P *** 
1099 DTE:01/31/06 SSN  DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 1996+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 1996. 
+USE$ 5424.00 FROM BOX 5 BELOW WITH IRS NOTICE 703 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMBE (SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 1996- $ 5424.00 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 1996-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5, NET BENEFITS (BOX 3 MINUS BOX 4) FOR 1996-$ 5424.00 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET.- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - $ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES AND/OR SSI OFFSET--------------------------~·-..:.--~--$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD- - - -- -- --- --- ----- - - - -·~ - - ---$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 1996 (AMOUNT SHOWN IN BOX 3)-$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------- 0 ----------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 




















*** REC 2006031 121829 H7D50FEO C7PR CIPQYAB PQAH (F-C7P *** 
1099 DTE:01/31/06 SS DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 2003+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 2003. 
+USE$ 5304.00 FROM BOX 5 BELOW WITH IRS NOTICE 703 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMBE (SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 2003- $ 5304.00 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 2003-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 2003-$ 5304.00 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------- -------~--$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS------------------------"$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES·· - -- - "-·· - --- - - - - - - - - - - --- - --------- - - - ---- - - - - - c ___ -$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD----------------------------$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 2003 (AMOUNT SHOWN IN BOX 3) -$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 



















*** REC 2006031 121648 H7D50FE0 C7PR CIPQYAB PQAo (F-C7P *** 
1099 DTE:01/31/06 SSN DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 1997+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 1997. 
+USE$ 5575.20 FROM BOX 5 BELOW WITH IRS NOTICE 703 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NOMBE SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 1997- $ 5575.20 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 1997-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 1997-$ 5575.20 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES AND/OR SSI OFFSET----------------------------------$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD----------------------------$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 1997 (AMOUNT SHOWN IN BOX 3)-$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-----------------------------------------------$ 



















rj <; 9· 
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*** REC 2006031 121656 H7D50FEO C7PR CIPQYAB PQA.o (F-C7P *** 
1099 DTE:01/31/06 SSN DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 1998+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 1998. 
+USE$ 5695.20 FROM BOX 5 BELOW WITH IRS NOTICE 703 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMBE (SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 1998- $ 5695.20 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 1998-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 1998-$ 5695.20 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES AND/OR SSI OFFSET----------------------------------$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD----------------------------$ 
BENEFIT PAYMENT OFFSET - TREASURY-------------- 0 -----------------$ 
TOTAL ADDITIONS-$ 
SUBTRACT: 
NONTAXABLE PAYMENTS----- - -- - -- - - - - -- - - - -- --- - -- - - - - - - - --- - - - - - --- -$ 
AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 1998 (AMOUNT SHOWN IN BOX 3)-$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 



















*** REC 2006031 121705 H7D50FEO C7PR CIPQYAB PQA.J:; (F-C7P *** 
1099 DTE:01/31/06 SSN DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 1999+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 1999. 
+USE$ 5767.20 PROM BOX 5 BELOW WITH .IRS NOTICE 703 TO SEE IF ANY PART 
OP YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMBE (SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 1999- $ 5767.20 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 1999-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 1999-$ 5767.20 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM.YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES AND/OR SSI OFFSET----------------------------------$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELDc---------------------------$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 1999 (AMOUNT SHOWN IN BOX 3)-$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 
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*** REC 2006031 121714 H7DSOFEO C7PR CIPQYAB PQl-Ul (F-C7P *** 
1099 DTE:01/31/06 SS DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 2000+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 2000. 
+USE$ 5911.20 FROM BOX 5 BELOW WITH IRS NOTICE 7D3 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMBE (SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 2000- $ 5911.20 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 2000-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 2000-$ 5911.20 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----- 0 ----------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES AND/OR SSI OFFSET----------------------------------$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD----------------------------$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 2000 (AMOUNT SHOWN IN BOX 3)-$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 


















vs 58 3 
'. C) .... ;,,., 
*** REC 2006031 121720 H7D50FEO C?PR CIPQYAB PQA.ti (F-C7P *** 
1099 DTE:01/31/06 SSN DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 2001+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 2001. 
+USE$ 6132.00 FROM BOX 5 BELOW WITH IRS NOTICE 703 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMB SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 2001-*$ 6132.00 (SEE OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 2001-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 2001-$ 6132.00 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATIO~ OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES AND/OR SSI OFFSET----------------------------------$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD----------------------------$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 2001 (AMOUNT SHOWN IN BOX 3)-$ 
*BOX 3 INCLUDES$ 12.00 PAID IN 2001 FOR 2000 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 



















*** REC 2006031 121729 H7D50FEO C7PR CIPQYAB PQA.o (F-C7P *** 
1099 DTE:01/31/06 SSN DOC:896 UNIT:MGG PG: 001 
+++++FORM SSA-1099 - SOCIAL SECURITY BENEFIT STATEMENT - 2002+++++ 
+PART OF YOUR SOCIAL SECURITY BENEFITS MAY BE TAXABLE INCOME FOR 2002. 
+USE$ 6273.60 FROM BOX 5 BELOW WITH IRS NOTICE 703 TO SEE IF ANY PART 
OF YOUR BENEFITS MAY BE TAXABLE ON YOUR FEDERAL INCOME TAX RETURN. 
+ALSO SEE ATTACHED GENERAL INFORMATION. 
BOX 1. NAME-ROSALIE SCHMECHEL 
BOX 2. BENEFICIARY SOCIAL SECURITY NUMBE (SEE BOX 8 BELOW) 
BOX 3. BENEFITS FOR 2002- $ 6273.60 (SEE DESCRIPTION OF AMOUNT IN BOX 3 BELOW) 
BOX 4. BENEFITS REPAID TO SSA IN 2002-NONE 
(SEE DESCRIPTION OF AMOUNT IN BOX 4 BELOW) 
BOX 5. NET BENEFITS (BOX 3 MINUS BOX 4) FOR 2002-$ 6273.60 
BOX 6. VOLUNTARY FEDERAL INCOME TAX WITHHELD-NONE 
BOX 7. ADDRESS-ROSALIE SCHMECHEL 1203 KENYON RD 
TWIN FALLS ID 83301-5581 
BOX 8. CLAIM NUMBER-519-46-4946A (USE THIS NUMBER IF YOU NEED TO CONTACT SSA) 
+++DESCRIPTION OF AMOUNT IN BOX 3+++ 
ADD: 
PAID BY CHECK OR DIRECT DEPOSIT----------------------------------$ 
MEDICARE PREMIUMS DEDUCTED FROM YOUR BENEFITS--------------------$ 
WORKERS COMPENSATION OFFSET--------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS--------------c----------$ 
PAID TO ANOTHER FAMILY MEMBER------------------------------------$ 
ATTORNEY FEES- - - -- - ---- - - --- - - -- ------ - --- - ------- -- - - - - - -- -- - - --- -$ 
VOLUNTARY FEDERAL INCOME TAX WITHHELD-----------------"----------$ 




AMOUNTS FOR OTHER FAMILY MEMBERS PAID TO YOU---------------------$ 
TOTAL SUBTRACTIONS-$ 
BENEFITS FOR 2002 (AMOUNT SHOWN IN BOX 3)-$ 
+++DESCRIPTION OF AMOUNT IN BOX 4+++ 
ADD: 
CHECKS RETURNED TO SSA-------------------------------------------$ 
DEDUCTIONS FOR WORK OR OTHER ADJUSTMENTS-------------------------$ 
OTHER REPAYMENTS-------------------------------------------------$ 
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Attorneys for Defendants, Clinton Dille, M.D. and Southern Idaho Pain Institute 
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, Individually, and : 
as Surviving Spouse and Personal : 
Representative of the Estate of ROSALIE : 
SCHMECHEL, deceased, and ROBERT : 
P. LEWIS, KIM HOWARD and TAMARA: 
HALL, natural children of ROSALIE : 
. ' 





CLINTON DILLE, M.D., SOUTHERN : 
IDAHO PAIN INSTITUTE, an Idaho : 
corporation, THOMAS BYRNE, P.A., and : 
JOHN DOE and JANE DOE, I through X, : 
' 
Defendants. 
Case No. CV 05 4345 
DEFENDANTS CLINTON DILLE, 
M.D. AND SOUTHERN IDAHO PAIN 
INSTITUTES' MEMORANDUM IN 
SUPPORT OF MOTIONS IN LIMINE 
I. INTRODUCTION 
Defendants Clinton Dille, M.D. and the Southern Idaho Pain Institute 
("Defendants") have moved in fimine to preclude Plaintiffs from offering or attempting to 
offer evidence, argument or testimony on a number of issues. The issues can be 
summarized into several categories: (1) testimony from Plaintiff's expert witnesses that 
DEFENDANT CLINTON DILLE, M.D. AND SOUTHERN IDAHO PAIN INSTITUTES' MEMORANDUM IN 
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is inadmissible because it was not properly disclosed or does not meet the standard for 
admission of expert testimony; (2) evidence that should be excluded as irrelevant to the 
current matter or that is hearsay; (3) evidence that should be excluded under Rule 403; 
and (4) arguments or tactics Plaintiffs should be precluded from engaging in at trial in an 
attempt to improperly influence the jury. 
Dr. Dille has also moved for the Court's order allowing him to admit evidence of 
the Plaintiffs' or other witnesses' prior felony convictions under Rules 608 and 609 as 
well as for other purposes such as to show impairment of the relationship between Mrs. 
Schmechel and the Plaintiffs, which affects the amount of damages Plaintiffs may seek 
to recover. This Memorandum provides Dr. Dille's analysis on the above issues. Dr. 
Dille also hereby adopts by reference the Memorandum in Support of Defendant 
Byrne's Motion in Umine as well as Dr. Dille's Trial Brief and the analysis on the above 
issues that is contained in those Memorandums. 
A. 
II. ANALYSIS 
Legal Standard for Motions in Limine. 
Rule 104(a) of the Idaho Rules of Evidence vests the trial court with the authority 
to determine preliminary questions concerning the admissibility of evidence, and notes a 
trial court is not bound by the rules of evidence (other than privilege rules) in making this 
determination. Rule 403, in turn, allows the exclusion of otherwise relevant evidence "if 
its probative value is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading to the jury, or by considerations of undue delay, 
waste of time, or needless presentation of cumulative evidence." 
Trial courts have broad discretion when ruling on a motion in limine and a trial 
court's decision to grant or deny a motion in limine is reviewed under an abuse of 
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SUPPORT OF MOTIONS IN LIMINE - 2 
,.)) : r,'J . •. 
discretion standard. Gunter v. Murphy's Lounge, LLC, 141 Idaho 16, 25, 105 P.3d 676, 
685 (2005). 
B. Plaintiffs Should Not Be Allowed to Attempt to Prejudice the Jury by 
Referring to Matters Outside This Case or By Engaging in Improper Trial 
Tactics. 
1. Plaintiffs Should Not Be Allowed to Refer to the Defendants' Care of Other 
Patients. 
The Defendants' care and treatment of other patients is not relevant in this 
matter. Relevant evidence is defined as "evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action more or 
less probable than it would be without the evidence." I.RE. 401. Only relevant 
evidence is admissible and "[e]vidence which is not relevant is not admissible." I.RE. 
402. 
The Defendants' care and treatment of any other patient does not make any fact 
of consequence more or less probable in this matter. The issues in this case all revolve 
around the Defendants' care and treatment of Mrs. Schmechel. There are no facts in 
issue that must be proven with reference to the Defendants' treatment of other patients. 
Therefore, any evidence or testimony concerning the Defendants' treatment of other 
patients should be excluded. 
2. Plaintiffs Should Not Be Allowed to Refer to the Case of Williams v. Dille, 
Case No. CV-05-1198 consolidated with CV-05-2673. 
Throughout this case, the Plaintiffs and their witnesses have referred to the case 
of Williams v. Dille, Case No. CV-05-1198, consolidated with CV-05-2673, that is 
currently in litigation against the same Defendants. Defendants are concerned Plaintiffs 
will attempt to raise this matter at trial before the jury in an attempt to improperly bias 
the jury against the Defendants. Not only is the case of Williams v. Dille not relevant, 
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allowing the Plaintiffs to refer to that case is highly prejudicial to the Defendants and 
should not be allowed under Rule of Evidence 403 that prohibits admission of otherwise 
relevant evidence if its "probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading to the jury, or by considerations 
of undue delay, waste of time, or needless presentation of cumulative evidence." 
Simply put, allowing the Plaintiffs to refer to the Williams v. Dille matter or any facts from 
that case would confuse the jury and cause them to suffer prejudice against the 
Defendants rather than deciding this case on its own merits. 
3. Plaintiffs' Experts Should Not Be Allowed to Testify Regarding Criticism of 
Defendants' Care and Treatment of Mrs. Schmechel That Do Not Amount to a Breach 
of the Standard of Care. 
Criticisms of the Defendants' care and treatment of Mrs. Schmechel that do not 
constitute a breach of the standard of care are not relevant to the Plaintiffs' claims. 
Even if such criticisms may have some small relevance, they are inadmissible under 
Rule 403 because such criticisms' value is outweighed by the prejudice it will cause the 
Defendants as well as its potential for confusing the jury and wasting time. I.R.E. 403. 
There is no dispute that Plaintiffs must establish both the applicable standard of 
care as well as show a breach of the standard of care through expert testimony. J.C. §§ 
6-1012 and 6-1013. At their depositions, Plaintiffs experts have identified several 
portions of the Defendants' treatment of Mrs. Schmechel that they did not necessarily 
agree with, but they admitted were not a breach of the standard of care. The only 
purpose for offering such opinions at trial is to turn the jury against the Defendants. 
Further, such collateral issues that, by the experts' own admission, do not amount to a 
breach of the standard of care will likely confuse the jury and will cause undue delay at 
trial. Therefore, such testimony should be excluded under Rule 403. 
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C. Plaintiffs Should Not Be Allowed to Bootstrap into Evidence Prejudicial, 
Undisclosed Expert Testimony. 
Defendants are concerned Plaintiffs may attempt to introduce previously 
undisclosed expert standard of care opinions through offering testimony from their 
disclosed experts concerning conversations with Idaho practitioners. Plaintiffs' experts 
may also attempt to bolster their own opinions by telling the jury that Idaho practitioners 
agreed the Defendants' actions violated the applicable standard of care. Such 
testimony should be excluded because it is unduly prejudicial because the Defendants 
will not have the opportunity to cross examine the local physicians at trial, it amounts to 
offering previously undisclosed expert testimony at trial through the guise of establishing 
knowledge of the local standard of care, and it is hearsay. 
Rule 26(b )(4) of the Idaho Rules of Civil Procedure requires a party to disclose, 
among other things, a "complete statement of all opinions to be expressed" by its expert 
witnesses. The Court's scheduling order and parties' stipulation for scheduling and 
planning in this case required Plaintiffs to disclose their experts and expert opinions by 
April 19, 2007. See Notice of Jury Trial, Pre-trial Conference, and Order Governing 
Further Proceedings, filed March 9, 2006. Plaintiffs then had the opportunity to disclose 
any rebuttal experts and their opinions in response to the Defendants' disclosed experts 
by July 18, 2007, and Defendants had the opportunity to depose Plaintiffs' experts. Id. 
Under Rule 26(b)(4) and the Court's scheduling order, therefore, Plaintiffs were required 
to fully disclose all expert witnesses and their opinions several months before trial. 
1. Idaho Law Requires Plaintiffs' to Establish a Breach of the Applicable 
Standard of Care Through Expert Testimony. 
As detailed in Dr. Dille's Trial Brief, Idaho Code sections 6-1012 and 6-1013 
require Plaintiffs' to prove a breach of the local standard of care through the testimony 
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of a qualified expert witness. Dulaney v. Saint Alphonsus Medical Center, et al., 137 
Idaho 160, 45 P.3d 816 (2002); Gublerv. Boe, 120 Idaho 294, 815P.2d 1034 (1991). 
Plaintiffs have retained non-local experts, which in turn, required these experts to 
somehow familiarize themselves with the local standard of care. Gaining such 
familiarity can most efficiently be done through speaking with Idaho practitioners, which 
Plaintiffs' experts claim to have done. Plaintiffs' experts claim to have familiarized 
themselves with the applicable standard of care through discussions with Idaho health 
care practitioners, including Dr. Kimberly Vorse, Dr. Flinders, David Martin, PA-C and 
Mr. Rambow, PA-C .. 
2. The Only Idaho practitioner Plaintiffs Disclosed was Dr. Kimberly Vorse, Who 
Offers No Opinion on Whether the Defendants Breached the Standard of Care. 
The only Idaho practitioner Plaintiffs disclosed as a potential expert was Dr. 
Kimberly Vorse who treated Mrs. Schmechel prior to her referral to Dr. Dille and the 
Southern Idaho Pain Institute. Plaintiffs disclosed Dr. Vorse as a non-retained expert 
witness in their April 19, 2007 expert witness disclosure. (See Affidavit of J. Will Varin 
in Support of Motions in Limine (Varin Aff.) at Ex. A.) Plaintiffs disclosed that Dr. Vorse 
would testify regarding her previous care of Mrs. Schmechel and the factors she 
considered in her care and treatment of Mrs. Schmechel as well as the fact she was 
familiar with the local standard of care in Twin Falls and the Wood River Valley in 2003. 
(Varin Aff. at Ex. A) 
At her deposition on August 1, 2007, however, Dr. Vorse unequivocally testified 
she was not offering any standard of care opinions vis a vis the Defendants. 
Specifically, when questioned on this issue Dr. Vorse testified: 
16 Q. Okay. With respect to your testimony 
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17 at trial, is it your understanding that the only 
18 opinions you will be giving at trial relate 
19 solely to the care and treatment that you 
20 provided to Mrs. Schmechel? 
21 A. Yes. 
22 0. You're not going to be offering any 
23 standard of care opinions with respect to 
24 Mr. Byrne, Dr. Dille or the Southern Idaho Pain 
25 Institute. Correct? 
1 A. Correct. 
(Varin Aff. at Ex. B, Deposition of K. Vorse, M.D. at p. 116, I. 16- p. 117, I. 1.) 
Therefore, Dr. Vorse has clearly limited her testimony to the factors affecting her 
care of Mrs. Schmechel, and, at trial, any opinions concerning whether the Defendants 
breached the applicable standard of care are outside the scope of Plaintiffs' disclosure 
of Dr. Vorse's testimony as well as inconsistent with Dr. Vorse's deposition testimony. 
At their depositions, Plaintiffs' experts claimed to have spoken with other Idaho 
health care providers to confirm the applicable standard of care. The Idaho 
practitioners the experts spoke with, other than Dr. Vorse, are not disclosed as experts 
and therefore cannot offer any testimony at trial. It would be improper and prejudicial, 
therefore, to allow Plaintiffs to essentially offer testimony from Idaho practitioners 
through the testimony of their Plaintiffs' experts or attempt to bolster their experts' 
opinions through testifying to conversations they may have had with Idaho practitioners 
concerning the Defendants' care of Mrs. Schmechel. 
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3. Statements Made to Plaintiffs' Experts by Idaho Practitioners Regarding an 
Alleged Breach of the Standard of Care Are Hearsay and Could Unduly Preiudice the 
Defendants. 
Hearsay is an out-of-court statement offered in court to prove the truth of the 
matter asserted. I.RE. 801. Hearsay is not admissible unless it fits into one of the 
recognized exceptions in the Rules of Evidence. I.RE. 802. Any conversations 
Plaintiffs experts had with Idaho health care providers regarding whether the 
Defendants breached the standard of care clearly took place outside of court. Further, 
Plaintiffs would offer testimony concerning such conversations for the truth of the matter 
asserted, i.e., the fact a local physician may hold the opinion that, based upon the facts 
presented to them by Plaintiffs' experts, the Defendants breached the standard of care. 
Therefore, the substance of these conversations is hearsay. These conversations do 
not fit any exception to the hearsay rule, and should, therefore, be excluded. 
Because the Idaho practitioners, other than Dr. Vorse, who has already testified 
she will not offer any testimony concerning a breach of the standard of care, will not be 
present at trial, the Defendants cannot cross examine these practitioners to test the 
validity and basis of their opinions. This deprives the Defendants of a fundamental right 
and greatly prejudices them. Therefore, such testimony from Plaintiffs' experts should 
not only be excluded as hearsay, but should also be excluded under Rule 403. 
4. Plaintiffs' Experts' Discussions with Idaho Practitioners Are Not Admissible 
Under Rule 703. 
Rule 703 of the Idaho Rules of Evidence allows an expert to rely on facts or data 
that is not necessarily admissible at trial, if it is the type of data or facts the expert 
"reasonably" relies upon in his particular field of practice. Rule 703 further provides, 
however: 
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Facts or data that are otherwise inadmissible shall not be disclosed to the 
jury by the proponent of the opinions or inference unless the court 
determines that their probative value in assisting the iury to evaluate the 
expert's opinion substantially outweighs their prejudicial effect. 
(Emphasis added). 
In State v. Scovell, 136 Idaho 587, 593, 38 P.3d 625, 631 (Ct. App. 2001), the Idaho 
Court of Appeals held "that although Rule 703 authorizes· the admission of expert 
opinions that are based upon hearsay or other inadmissible information, (if the 
information is of a type reasonably relied upon by experts in the field), the rule does not 
provide that the hearsay information itself is automatically, independently admissible in 
evidence." 
Before an expert may testify to such otherwise inadmissible evidence, the Court 
must weigh the evidence and determine if the "probative value in assisting the jury to 
evaluate the expert's opinion substantially outweighs [the evidence's] prejudicial effect." 
I.R.E. 703. Obviously, such evaluation must take place outside the jury's presence so 
the Court can determine whether it meets the Rule 703 standard before it is presented 
to the jury. If the Court is inclined to allow one of Plaintiffs' experts to testify to such 
otherwise inadmissible evidence, Defendants respectfully request the Court excuse the 
jury and require the Plaintiffs to lay the Rule 703 foundation outside the jury's presence. 
Moreover, to the extent Plaintiffs express need to refer to out of court conversations with 
Idaho practitioners to lay foundation to qualify under Idaho Code sections 6-1012 and 6-
1013, such foundational testimony should be elicited outside the presence of the jury. 
Failure to do so could result in improper prejudice to the Defendants. 
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D. Statements Allegedly Made by Mrs. Schmechel Lack Foundation and Are 
Inadmissible Hearsay. 
As stated above, hearsay is an out-of-court statement offered in court to prove 
the truth of the matter asserted and is not admissible unless it fits a recognized 
exception to the hearsay rule. I.R.E. 801; I.R.E. 802. Further, Rule 602 requires a 
witness to have personal knowledge of a matter before he can testify to it. The 
Defendants anticipate Plaintiffs may seek to admit testimony concerning certain 
statements they allegedly overheard Mrs. Schmechel make to Mr. Byrne over the phone 
in the days before her death. Plaintiffs may try to admit these statements to show Mrs. 
Schmechel complained of an adverse reaction to the medication Mr. Byrne had 
prescribed. These conversations are, however, hearsay and lack foundation 
establishing their 1·e\iability.1 
In State v. Marlar, 94 Idaho 803, 807, 498 P.2d 1276, 1280 ('1972), the Idaho 
Supreme Court held: 
Subject to the requisites of relevancy, the hearsay and other evidentiary 
rules, testimony relating the substance of a telephone conversation may 
be admissible evidence. With regard to such admissibility, the general rule 
is stated: 
'The admissibility of telephone conversations is governed by 
the same rules of evidence which govern the admission of 
oral statements made in face-to-face conversations, except 
that the party against whom the conversation is sought to be 
used must ordinarily be identified.' 29 Am.Jur.2d Evid., s 380, 
p. 431 (1967). (Emphasis added.) See Tonkin-Clark Realty 
Co. v. Hedges, 24 Idaho 304, 133 P. 669 (1913). 
(Emphasis added). 
1 Defendants, however, may offer Mrs. Schmechel's out of court statements as admissions of a party 
opponent or representative of a party opponent (I.RE. 801 (d)(2). 
DEFENDANT CLINTON DILLE, M.D. AND SOUTHERN IDAHO PAIN INSTITUTES' MEMORANDUM IN 
SUPPORT OF MOTIONS IN LIMINE - 10 
In Marlar the Supreme Court further recognized "the most usual if not the most reliable 
mode of identification is the recognition of the caller's voice by the witness (the party 
called) who intends to relate the conversation." Id. 
Plaintiffs claim they overheard at least two phone conversations between Mrs. 
Schmechel and Mr. Byrne or Dr. Dille. (See, e.g. Varin Aff. at Ex. C, Deposition of 
Robert Lewis at p. 17, I. 10- p. 21, I. 16 and Ex. D, Deposition of Vaughn Schmechel at 
p. 54, I. 16- p. 59, I. 7). They admit, however, that they only overheard Mrs. 
Schmechel's side of the conversation and did not actual speak to Mr. Byrne on the 
phone at that time themselves. Id. Therefore, they are left to speculate to whom Mrs. 
Schmechel actual spoke during these conversations and cannot establish any 
foundation for these conversations through actual first hand knowledge. They are left to 
testify to what they allege they heard and what Mrs. Schmechel then allegedly told them 
following the conversations. They cannot establish even the basic foundational element 
of who was actually on the other side of the phone call with any actual personal 
knowledge. 
Mrs. Schmechel's alleged comments to the Plaintiffs following these phone 
conversations recounting what was discussed during the calls are inadmissible hearsay 
within hearsay. See \.R.E. 805. For hearsay within hearsay to be admissible, both 
layers of hearsay must meet an exception to the hearsay rule. Id. While the first level 
of hearsay, Mr. Byrne's alleged statements to Mrs. Schmechel, may be admissible 
under Rule 801 (d)(2) as an admission of a party opponent, Mrs. Schmechel's 
recounting of anything Mr. Byrne allegedly said during the conversation to the other 
Plaintiffs fit no hearsay exception and are inadmissible. 
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Moreover, Plaintiffs simply cannot lay the appropriate foundation to establish that 
it was actually Mr. Byrne on the phone. They have no personal knowledge of who was 
on the phone, and their only knowledge of who it was comes from Mrs. Schmechel's 
statements, which are hearsay. Without proper foundation establishing who Mrs. 
Schmechel was talking to, the phone conversations lack foundation and should not be 
admitted. 
Finally, it should be noted Mr. Byrne denies making any call to Mrs. Schmechel 
at the times Plaintiffs allege the calls occurred. (Varin Aff. at Ex. E, Deposition of T.J. 
Byrne at p. 76, I. 25- p. 77, I. 9). Therefore, because it is in dispute whether or not the 
calls actually took place, they consist of hearsay, and Plaintiffs cannot establish proper 
foundation for the calls, any testimony from the Plaintiffs recounting the calls should be 
excluded. 
If, however, the Court is inclined to admit evidence of the alleged phone 
conversations or other such hearsay statements made by Mrs. Schmechel, the Court 
should excuse the jury and require Plaintiffs to make an offer of proof to establish the 
foundation before they are allowed to testify to such statements to the jury. 
E. Plaintiffs Have Not Plead or Pursued A Lack of Informed Consent Claim 
and Should Not Be Allowed to Present Any Evidence of Such Claim at Trial. 
In Idaho, lack of informed consent is a statutory cause of action and the elements 
of the claim are controlled by statute. See I.C. § 39-4501 et seq. In their Complaint and 
Derriand for Jury Trial, Plaintiffs did not allege any violation of Idaho Code section 39-
4501 et seq., nor have sought to amend their pleadings to allege such cause of action 
or sought any discovery relating to such a claim in this litigation. The pleadings control 
the scope of any lawsuit and parties must be on notice of the claims against them so 
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they can adequately prepare a defense. See I.R.C.P 8(a)(1 ). Because Plaintiffs have 
not pursued such a claim to this point in the litigation, it would prejudice Defendants to 
allow Plaintiffs to present any evidence of a lack of informed consent claim or argue to 
the jury that Defendants did not properly obtain Mrs. Schmechel's informed consent 
before prescribing her pain medications, The Defendants have not prepared a defense 
to such a claim and to allow a lack of informed consent claim or any evidence or 
argument premised on such a claim at this point in the litigation would greatly prejudice 
the Defendants and confuse the jury on the actual issues to be tried. Accordingly, the 
Court should exclude any evidence or argument at trial by Plaintiffs premised on a lack 
of informed consent claim. 
F. Plaintiffs' Evidence Concerning Their Damages Should Be Limited to 
Evidence that Has Been Removed from the Realm of Speculation and 
Evidence of Damage that Is Actually Recoverable. 
In general, plaintiffs bear the burden of proving not only a right to damages, but 
also the fact and amount of damages. Hummer v. Evans, 129 Idaho 27 4, 923 P .2d 981 
(1996); Beare v. Stowes Builders Supply, Inc., 104 Idaho 317, 658 P.2d 344 (1964). 
Plaintiffs mus! establish the amount of damages with reasonable certainty and sufficient 
proof must exist to take the measure of damages out of the realm of speculation. 
General Auto Parts Co., Inc. v Genuine Parts Co., 132 Idaho 849, 979 P.2d 1207 
(199g); McAtee v. Faulkner Land & Livestock, Inc., 113 Idaho 393, 744 P.2d 121 
(Ct.App. 1987). 
Plaintiffs may only recover damages resulting from wrongful death for "loss of 
companionship, protection, bodily care, intellectual culture, and moral training providing 
it sufficiently appears that pecuniary damages resulted from the loss." Pfau v. Comair 
Holdings, Inc., 135 Idaho 152, 155, 15 P.3d 1160, 1163 (2000). It is important to 
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consider the damages that Plaintiffs, as a matter of law, are not entitled to recover. 
Plaintiffs are not entitled to damages for their grief, sorrow, mental anguish and 
suffering as a result of Mrs. Schmechel's death. See Checketts v. Bowman, 70 Idaho 
463, 220 P.2d 682 (1950); Hepp v. Ader, 64 Idaho 240, 130 P.2d 859 (1942); IDJI 911. 
Plaintiffs may not recover for any pain and suffering Mrs. Schmechel may have suffered 
prior to her death as a result of the alleged negligence of Mr. Byrne or Dr. Dille. See 
Evans v. Twin Falls County, 118 Idaho 210, 796 P.2d 87 (1990), cert. denied 111 S. Ct. 
960 ( 1991 ); Vulk v. Haley, 112 Idaho 855, 736 P.2d 1309 (1987). In addition, Plaintiffs 
may not recover the loss of income Mrs. Schmechel would have earned to the extent 
the income would not have been required to support and maintain these Plaintiffs had 
she survived. Moreover, any award the Plaintiffs may receive for loss of services and 
support must be reduced to their present value. See Coeur d'Alene Garbage v. Coeur 
d'Alene, 114 Idaho 588, 759 P.2d 879 (1988); W.L. Scott, Inc., v. Madras Aerotech, Inc., 
103 Idaho 736, 753 P.2d 791 (1982). 
1. Plaintiffs' Economic Damages and Loss of Support, if Any Can Be Proven, 
Must Be Based on Net Earnings Not Pretax Earnings. 
Damages allowed in a wrongful death action are designed to provide for the 
economic support of the survivors of the victim. In a wrongful death action, an award for 
loss of economic support is designed to reflect economic reality in that the survivors 
must be supported to the same degree they would have been supported but for the 
absence of the victim. However, the award is not to be inflated, and the evidence her 
shows Mrs. Schmechel offered Plaintiffs little, if any, economic support. 
In fact, the Plaintiffs are unable to prove the amount of work M1·s. Schmechel 
performed for the family business or that she was ever paid any wages for the work she 
DEFENDANT CLINTON DILLE, M.D. AND SOUTHERN IDAHO PAIN INSTITUTES' MEMORANDUM IN 
SUPPORT OF MOTIONS IN LIMINE -14 
allegedly performed for the business. To recover damages for loss of earnings and 
support, Plaintiffs must establish not only the amount of damages with reasonable 
certainty, but they must also provide sufficient proof to remove the measure of damages 
from the realm of speculation. Moeller v. Harshbarger, 118 Idaho 92, 93, 794 P .2d 
1148, 1149 (Ct. App. 1990) ("Damages for lost earnings must be shown with reasonable 
certainty; compensatory awards based upon speculation and conjecture will not be 
allowed."). Therefore, without proof of the actual amount of lost wages or value of 
support provided by Mrs. Schmechel, Plaintiffs should not recover for any lost economic 
support. 
Moreover, Plaintiffs' potential damages are further limited by several key facts: 
(1) the Schmechel's dry wall business is not, nor could it be, a plaintiff in this action; (2) 
Mrs. Schmeche/'s estate was not receiving any income from any work she allegedly 
performed; (3) Mrs. Schmechel had been found disabled and was receiving full disability 
compensation from the Social Security Administration. 
First, under Idaho Code section 5-311, that controls wrongful death actions in 
Idaho, only decedents' "heirs or personal representatives on their behalf may maintain 
an action for damages against the person causing the death." This section then refers to 
Idaho Code section 15-1-201 's definition of "heirs" Section 15-1-201 defines "Heirs" to 
mean "those persons, including the surviving spouse, who are entitled under the 
statutes of intestate succession to the property of a decedent." Nowhere in Idaho's laws 
of intestate succession is a business an· "heir." Therefore, the Schmechels' business 
has no standing and no recovery should be awarded for the work she allegedly provided 
to that business. 
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Second, there is no evidence indicating Mrs. Schmechel was paid for any work 
she performed for the family business. Despite the opportunity to do so, Plaintiffs' have 
produced no evidence documenting wages paid to Mrs. Schmechel for work performed 
for the family business. Without evidence of payment for past work performed, recovery 
for work she allegedly could have performed in the future is purely speculative. 
Finally, Mrs. Schmechel had applied for and was receiving disability payments 
from the Social Security Administration. (See Varin Aff. at Ex. F). The basic definition 
of "disability" for Social Security purposes is "the inability to do any substantial gainful 
activity by reason of any medically determinable physical or mental impairment which 
... has lasted or can be expected to last for a continuous period of not less than 12 
months." 20 C.F.R. § 416.905 (2003). To receive disability payments, Mrs. Schmechel 
had represented to the Social Security Administration that she could not work, and after 
an investigation, the Social Security Administration had agreed. Because of this· 
representation and finding, Mrs. Schmechel's estate should be estopped from claiming, 
after her death, that she was, and had she not died, would have continued into the 
future, to perform work for which her estate should be compensated. 
If the Court allows the jury to consider evidence of Plaintiffs' economic loss, it 
should provide detailed instruction on this issue. The Idaho model jury instructions 
provide for an instruction that an award in a wrongful death action is not subject to 
income tax and that the jury is not to consider tax consequences when calculating an 
award. IOJl.2d 9.05 The purpose of Instruction 9.05 is to protect a defendant from an 
inflated judgment; the possibility that the jury may inflate an award erroneously 
assuming that the whole award would be subject to income tax in that given year. This 
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same approach has been adopted by the United States Supreme Court in federal 
wrongful death cases. Norfolk & W. Ry. Co. v. Leipelt, 444 U.s. 490, 100 S. Ct. 577 
(1980). In Norfolk, the Court held that tax information must be given to the jury in a jury 
instruction in order to prevent inflated judgments. Id. 
However, in Norfolk, the Supreme Court went one step further and held that a 
judgment in a wrongful death action must be reduced to the income that would have 
been earned after taxes; net income. Id. The Supreme Court held the purpose of the 
rule was to allow recovery for earning the victim would have made in light of the 
economic reality of paying taxes but for the accident. Id. Although Idaho has adopted 
IDJl.2d 9.05 and provided some protection against inflated judgments, Idaho courts, like 
the United States Supreme Court, must limit an award in a wrongful death action for lost 
wages or support to the net income the deceased would have earned but for the 
negligence. In a wrongful death action, damages for economic support reflect the 
victim's potential wages earned. Thus, any award for lost wages based upon gross 
income or pretax income incorrectly requires a defendant to pay a judgment that, even if 
the victim had lived would not have been used to support the survivors. Thus, in order 
to reflect economic reality, an award for loss of economic support or lost wages in a 
wrongful death action must be limited to net earnings-if any lost economic support can 
be established at all. 
As to the household services claims, following Mrs. Schmechel's death the 
evidence indicates Mr. Schmechel's adult children and their significant others lived with 
him and provided household services to him for no charge. The evidence also 
indicates, Mr. Schmechel's daughter, Tamara Hall, provided bookkeeping services to 
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the family business at no charge. Therefore, Mr. Schmechel did not suffer any 
damages of this nature and should not be allowed to submit any evidence of this type of 
economic damages. 
Finally, recovery for these types of economic damages are prohibited under the 
collateral source rule that precludes recovery for damages which the plaintiff has 
already recovered from a collateral source. I.C. § 6-1606. The fact other family 
members provided services to the family business and Mr. Schmechel amounts to a 
collateral source providing these services, and Mr. Schmechel should not be allowed to 
recover for damages he did not suffer. 
G. Plaintiffs Should Not Be Allowed to Display Deposition Testimony During 
Opening Statements. 
During the course of this litigation, the Plaintiffs recorded several depositions by 
audio-visual means. Defendants are concerned the Plaintiffs may attempt to show the 
jury video clips or otherwise display or read portions of these depositions in their 
opening statement in an attempt to impeach the credibility of these witnesses or 
otherwise sway the jury. 
The trial court may limit the scope of opening statements in the exercise of its 
discretion. State v. Griffith, 97 Idaho 52, 56, 539 P.2d 604, 608 (1975). The purpose of 
an opening statement is to "inform the jury of the issues of the case and briefly outline 
the evidence each litigant intends to introduce to support his allegations or defenses, as 
the case may be." Id. The Idaho Supreme Court further held in Griffith, "[w]hile counsel 
should be allowed latitude in making an opening statement, generally, opening remarks 
should be confined to a brief summary of evidence counsel expects to introduce on 
behalf of his client's case-in-chief. Counsel should not at that time attempt to impeach 
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or otherwise argue the merits of evidence that the opposing side has or will present." 
Id. (citations omitted) (emphasis added). In Griffith, the Supreme Court upheld the trial 
court's ruling limiting comments in the defendant's opening statement that were 
intended to impeach the credibility of the State's witnesses who were to be called later 
at trial. Id. 
Through any display of deposition testimony in opening statements, the Plaintiffs 
here would be trying to do exactly what Griffith prohibits-commenting on the credibility 
or weight of the Defendants' evidence. An opening statement crosses into 
impermissible argument "when it comments on the credibility or weight of the evidence, 
seeks to explain the jury the significance of the proof, or suggest how the jury should 
evaluate the case." D. Craig Lewis, Idaho Trial Handbook,§ 8.1 (Lawyers Cooperative 
Publishing 1995). 
If the Court disagrees with Dr. Dille and is inclined to allow the Plaintiffs to utilize 
deposition testimony in their opening statement, the Plaintiffs must be required to 
provide their proposed deposition designations to the Defendants prior to trial and the 
Defendants must be given the opportunity to provide counter-designations that the 
Plaintiff must display during their opening. I.R.C.P. 32(a)(4) ("If only part of a deposition 
is offered in evidence by a party, an adverse party may require the party to introduce 
any other part which ought in fairness to be considered with the part introduced, and 
any party may introduce any other parts."). 
H. Plaintiffs Should Be Precluded From Displaying Unduly Prejudicial Photos 
to the Jury. 
There are two categories of photographs that should be excluded from evidence 
in this matter. The first category is gruesome photos of Mrs. Schmechel's autopsy. The 
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second category is only slightly less inflammatory photos of Mrs. Schmechel following 
her death. 
1. Plaintiffs Should Be Precluded From Displaying Autopsy Photos of Mrs. 
Schmechel. 
Mrs. Schmechel's autopsy was photographed. These photos graphically display 
Mrs. Schmechel's autopsy and have little or no relevancy in this matter. Therefore, all 
autopsy photos should be found inadmissible under Rule 403 because their probative 
value is substantially outweighed by the likelihood of prejudice to the Defendants. 
Cornelius v. Macon-Bibb County Hosp. Authority, 243 Ga.App. 480, 486-487, 533 
S.E.2d 420,426 (Ga. App. 2000) ("Autopsy photographs are particularly likely to be 
gruesome and should be carefully screened for relevancy. Autopsy photographs made 
by the pathologist will not be admissible unless necessary to show some material fact 
which becomes apparent only after the autopsy.") (citations omitted). 
The only conceivable purpose of these graphic photos is to inflame the jury 
against the Defendants and incite the jurors' passions and sympathies for the Plaintiffs. 
2. Plaintiffs Should Be Precluded From Displaying Photos of Mrs. Schmechel 
Following Her Death. 
The Twin Falls County Coroner and Sheriff's Office took photographs of Mrs. 
Schmechel after she was found. These photos again depict Mrs. Schmechel's dead 
body and should be excluded under Rule 403 as more prejudicial then probative. 
These photos, too, have little relevance and could be used to improperly incite jury 
passion and sympathies. 
If, for some reason, the Court deems these photos relevant to show the scene of 
Mrs. Schmechel's death, the Plaintiffs should be required to lay foundation for the 
photos and explain the purpose for which they are offered outside the presence of the 
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jury so the Court can examine the photos and decide which photos should be admitted. 
Further, the jury should be instructed regarding the limited purpose for which they are 
admitted and told not to allow the photos to improperly influence the jurors' 
consideration of the merits of the case. 
I. Plaintiffs Should Not Be Allowed to Argue that the Defendants Did Not Call 
Witnesses that Were Disclosed on Their Witness Lists of Refer to Opinions 
Disclosed but Not Offered. 
If the Defendants do not call all of the witnesses they disclose on their witness 
lists, the Defendants are concerned Plaintiffs may attempt to argue to the jury that 
Defendants did not call certain witnesses because they are attempting to hide 
something from the jury or to comment on expert opinions that were disclosed, but not 
offered at trial. Such argument is improper and prejudicial. Prior to the submission of 
Plaintiffs' case, the Defendants cannot know exactly who they will call as witnesses to 
refute the claims against them. Further, during trial, time limitations almost always 
arise, and the Defendants will be required to constantly reevaluate the most important 
witnesses and elements of testimony they need to put in their case. Therefore, it is 
almost certain the Defendants will disclose more witnesses than they actually call at 
trial. 
Plaintiffs should not be allowed to imply to the jury that the Defendants did not 
call certain individuals because they would have offered testimony that harmed the 
Defendants' case or helped the Plaintiffs. Such argument is unduly prejudicial and 
improper because it does not comment on the evidence or relate to the merits of the 
case. Instead, it is an attempt to mislead the jury and remove the jurors focus from the 
actual issues submitted to it. 
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Although Idaho Courts do not appear to have directly addressed the issue, other 
Courts have noted that arguments to the jury regarding witnesses an adverse party did 
not call should only be allowed under limited circumstances. Gordon v. Liguori, 182 
Ariz. 232, 236, 895 P.2d 523, 527 (Ariz. App. Div. 1 1995). Gordon was a medical 
malpractice/wrongful death case in which the plaintiffs wished to comment to the jury on 
opinions disclosed by certain defense experts that the defendants did not call at trial. 
Id. The Court noted:· 
Some factors to be considered by the trial court when deciding whether 
comment regarding an uncalled witness is proper are: ( 1) whether the 
witness was under the control of the party who failed to call him or her, [ 
](2) whether the party failed to call a seemingly available witness whose 
testimony it would naturally be expected to produce if it were favorable, [ 
]and (3) whether the existence or nonexistence of a certain fact is uniquely 
within the knowledge of the witness. 
Id. (citations omitted). 
In considering these factors, the Court noted that while the uncalled defense 
experts arguably met the first two criteria, they did not meet the third criteria, i.e, their 
testimony involved opinions and such opinions was not uniquely within the knowledge 
those experts. Id. Opinion testimony simply did not fit the third prong of the test 
because the plaintiffs were free to retain their own expert on this issue to offer 
testimony. It was not a situation where only one witness had personal knowledge to 
testify on the issue, and the person who had control of that party refused to call her to 
testify. The Court ultimately held "the trial court did not abuse its discretion in not 
permitting plaintiffs either to offer evidence of the uncalled experts' opinions or to 
comment on defendants' failure to call their experts at trial." Id. 
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This Court should follow Gordon and prohibit Plaintiffs from commenting on 
witnesses the Defendants do not call or from attempting to comment on, or offer, any 
disclosed expert opinions that were not ultimately offered by an expert a trial. 
A. 
Ill. ADMISSIBILITY OF PRIOR CRIMINAL CONVICTIONS 
Defendants Should Be Allowed To Submit Evidence of the Plaintiffs' Prior 
Criminal Convictions If They Testify. 
If the Plaintiffs testify, their credibility is at issue, especially in this case where 
there are disputed issues and conversations that the Plaintiffs claim occurred and the 
Defendants deny. Under such circumstances, evidence of the Plaintiffs' criminal 
convictions are relevant, not unduly prejudicial and the jury should be allowed to 
consider them in weighing the witnesses' credibility. 
Idaho Rule of Evidence 609 states in pertinent part: 
(a) General Rule. For the purposes of attacking the credibility of a 
witness, evidence of the fact that the witness has been convicted of a 
felony and the nature of the felony shall be admitted if elicited from the 
witness or established by public record, but only if the court determines in 
a hearing outside the presence of the jury that the fact of the prior 
conviction or the nature of the prior conviction, or both, are relevant to the 
credibility of the witness and that the probative value of admitting this 
evidence outweighs its prejudicial effect to the party offering the witness. 
If the evidence of the fact of a prior felony conviction, but not the nature of 
the conviction, is admitted for the purpose of impeachment of a party to 
the action or proceeding, the party shall have the option to present 
evidence of the nature of the conviction, but evidence of the 
circumstances of the conviction shall not be admissible. 
(b) Time Limit. Evidence of a conviction under this rule is not admissible if 
a period of more than ten years has elapsed since the date of the 
conviction or of the release of the witness from the confinement imposed 
for that conviction, whichever is the later date, unless the court 
determines, in the interests of justice, that the probative value of the 
conviction supported by specific facts and circumstances substantially 
outweighs its prejudicial effect. However, evidence of a conviction more 
than 10 years old as calculated herein is not admissible unless the 
proponent gives to the adverse party sufficient advance written notice of 
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intent to use such evidence to provide the adverse party with a fair 
opportunity to contest the use of such evidence. 
Rule 609 requires the trial court to apply a two-prong test to determine whether 
evidence of the prior conviction should be admitted to impeach credibility. State v. 
Thompson, 132 Idaho 628, 630, 977 P.2d 890, 892 (1999). First, "the court must 
determine whether the fact or nature of the conviction is relevant to the witness' 
credibility." Id. Second, if the court determines the conviction is relevant, "the court 
must determine whether the probative value of the evidence outweighs its prejudicial 
impact." Id. "The determination of whether a particular felony conviction is relevant to 
credibility depends on the particular facts and circumstances of each case." State v. 
Konechny, 134 Idaho 410,421, 3 P.3d 535,546 (Ct. App. 2000). 
Idaho Appellate Courts have found felony drug convictions are not "intimately 
connected" with credibility, which would automatically justify admission, but nor are drug 
convictions and crimes of violence with no direct bearing on honesty. Id. Therefore, 
this Court must carefully consider the testimony the Plaintiffs will offer and the bearing 
their prior convictions have on their credibility. 
Here, Plaintiffs will likely offer testimony on a number of issues. One issue Mr. 
Lewis will almost certainly testify to is the fact he claims to have overhead a telephone 
conversation between his mother and Mr. Byrne on the Sunday morning before her 
death wherein she complained of certain symptoms to Mr. Byrne. Mr. Byrne disputes 
that this phone conversation ever occurred. Therefore, the credibility of the witnesses is 
directly at issue. The jury should have the opportunity to hear all facts that bear on the 
witnesses' credibility and should be allowed to decide who to believe based upon their 
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determination of the witnesses' veracity. Criminal convictions are certainly relevant to 
the jurors consideration of Mr. Lewis' credibility. 
B. Defendants Should Be Allowed to Submit Evidence of the Plaintiffs' Prior 
Criminal Convictions for the Purpose of Limiting Plaintiffs' Damages. 
Even if the Plaintiffs do not testify, the Defendants should be allowed to admit 
evidence of the Plaintiffs prior criminal records and to argue the effect this criminal 
history has on the Plaintiffs' damage claims. The Plaintiffs' incarceration took them 
away from their mother and undoubtedly strained their relationship with Mrs. 
Schmechel. The jury should be allowed to consider the strain on their relationship in 
determining the amount of damages the Plaintiffs may be entitled to if they succeed on 
their claims. Courts have recognized that proof of a conviction, while it may not be 
admissible under Rule 609, may be admissible if it affects the Plaintiffs' damage claim. 
See Carlsen v. Javurek, 526 F.2d 202,211 (8th Cir. 1975). 
IV. CONCLUSION 
For all the foregoing reasons, Defendants Dr. Dille and the Southern Idaho Pain 
Institute respectfully request the Court grant their Motions in Limine and grant the 
requested relief. 
DATED this 28th day of September 2007. 
GIVENS PURSLEY, LLP 
Attor eys for Defendant 
GliR n Dille, M.D. 
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CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A. and 
JOHN DOE, I through X, 
Defendants. 
Case No. CV-05-4345 
MEMORANDUM IN SUPPORT OF 
THOMAS J. BYRNE'S MOTION IN 
LIMINE RE: VARIOUS ISSUES 
COMES NOW defendant, Thomas J. Byrne (hereinafter "Mr. Bryne"), by and through his 
counsel ofrecord Hall, Farley, ObetTecht & Blanton, P.A., and submits this Memorandum in Support 
of Defendant Thomas Byrne's Motion in Limine Re: Various Issues. 
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I. INTRODUCTION 
Throughout the course of discove1y in the instant action, numerous issues have been raised 
that are inadmissible at trial, and Mr. Byrne brings the instant motion to obtain an order from the 
Court precluding plaintiffs from introducing any evidence, testimony, or comments at trial regarding 
such issues. Specifically, by means of this motion, Mr. Byrne seeks to exclude the following items 
from introduction in any manner at the upcoming trial in this case: (1) reference to treatment by Mr. 
Byrne and/or the Southern Idaho Pain Institute of patients other than Mrs. Schmechel; (2) statements 
made by Mrs. Schmechel; (3) speculative evidence regarding Mrs. Schmechel's lost income; (4) 
autopsy photographs; ( 5) testimony from Dr. Kimberly Vorse regarding anything other than her care 
m1d treatment of Mrs. Schmechel; (5) precluding plaintiffs' experts from testifying regarding 
opinions of non-testifying and undisclosed doctors; and (6) precluding plaintiffs' experts from 
testifying regarding concerns and/or criticisms of Mr. Byrne's care that do not rise to the level of 
breaches of the standard of care. 
II. ARGUMENT 
A. Any Evidence or Testimony Regarding Treatment by Mr. Byrne or the 
Southern Idaho Pain Institute of Patients Other Than Mrs. Schmechel is 
Irrelevant. 
Plaintiffs have alleged that Mr. Byrne breached the standard of care with regard to his care 
and treatment of Rosalie Schmechel. Any evidence, testimony or comment regarding care and 
treatment provided to patients other thm1 Mrs. Schmechel is irrelevant to this action and, therefore, 
inadmissible. 
During the course of Mr. Byrne's deposition in the instant action, reference was made to 
another patient of Mr. Byrne's that was treated with Methadone, which has given rise to a separate 
lawsuit. It is anticipated that plaintiffs may attempt to offer evidence and/or testimony regarding 
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Mr. Byrne's treatment of this other patient at trial. However, any reference to the care and treatment 
provided by Mr. Byrne and/or the Southern Idaho Pain Institute to non-parties is irrelevant to any of 
the matters at issue in the instant action, and is therefore inadmissible pursuant to Idaho Rules of 
Evidence 401, 403 and 404(b ). Further, even if such evidence had any relevance to the instant 
action, the danger of unfair prejudice from such information would greatly outweigh its probative 
value. 
A two-tiered analysis is used to determine the admissibility of evidence concerning prior 
alleged wrongs or acts. State v. Cochran, 129 Idaho 944,935 P.2d 207 (Ct. App. 1997); State v. 
Dixon, 140 Idaho 301, 92 P.3d 551 (Ct. App. 2004). First, the trial court, as gatekeeper, must 
determine whether the evidence is relevant. Id. Second, if the trial court finds that the evidence 
is relevant, it must then determine whether the probative value of the evidence is substantially 
outweighed by the danger of unfair prejudice. Id. 
Relevant evidence is any evidence that has the tendency to make the existence of a fact of 
consequence to the outcome of the action more probable or less probable than the outcome would be 
without the evidence. I.R.E. 401. Relevant evidence is admissible unless other rules of evidence 
prohibit it; irrelevant evidence is inadmissible. I.R.E. 402. Furthermore, evidence, even ifrelevant, 
may be excluded if its probative value is substantially outweighed by the danger of creating an unfair 
prejudice against the party it is offered against, or will confuse or mislead the jury. I.RE. 403. 
1. Care and Treatment Provided by Mr. Byrne to Non-Parties is Not Relevant to the 
Instant Action. 
As stated above, plaintiffs allege Mr. Byrne was negligent in his care and treatment of Mrs. 
Schmechel, and that such negligence resulted in her death. Specifically, plaintiffs allege Mr. Byrne's 
prescription of Methadone and Hydrocodone to treat Mrs. Schmechel's chronic pain was negligent 
and that such negligence resulted in her death. 
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Therefore, the facts of consequence in the instant action are those that bear on Mr. Byrne's 
care and treatment of Mrs. Schmechel and whether such acts or failure to act breached the applicable 
standard of care. Care Mr. Byrne provided to non-party patients, including those that he prescribed 
Methadone for treatment of chronic pain, does not have a tendency to make the existence of any facts 
regarding his care and treatment of Mrs. Schmechel more or less probable. The care and treatment of 
non-party patients by Mr. Byrne has absolutely no bearing on whether Mr. Byrne's care and 
treatment of Mrs. Schmechel breached the applicable standard of care when he treated Mrs. 
Schmechel, or whether such alleged breaches proximately caused Mrs. Schmechel's death. 
Therefore, such evidence is irrelevant and inadmissible and must be excluded at trial. 
2. The Prejudicial Effect of Such Evidence Far Outweighs Its Probative Value and the 
Evidence Will Only Confuse the Jmy By Creating a "Trial Within a Trial." 
Even if such evidence was relevant, the potential for unfair prejudice far outweighs its 
probative value. Under Rule 403, "[a]lthough relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury." I.R.E. 403. In construing the identical Federal Rule 403, the Ninth Circuit has 
held that "prejudice" in this context means evidence that tends to evoke an emotional bias against a 
paiiy and which has very little effect on the matter at issue. U.S. v. Blackstone, 56 F.3d 1143, 1146 
(9th Cir. 1995); See also, State v. Floyd, 125 Idaho 651,654,873 P.2d 905,908 (Ct.App.1994) ("The 
rule protects against evidence that is unfairly prejudicial, that is, if it tends to suggest decision on an 
improper basis"). 
The Idaho Supreme Comi has defined unfair prejudice that must be excluded pursuant to IRE 
403 as follows: 
The proper focus of the trial court is upon 'unfair prejudice;' whether fact to be 
shown by the evidence justifies the tendency of the evidence to 'persuade by 
illegitimate means.' In other words, evidence should be excluded if it invites 
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inordinate appeal to lines of reasoning outside of the evidence or emotions which are 
irrelevant to the decision making process. 
State v. Rhoades, 119 Idaho 594,604, 809 P.2d 455,465 (1991) (internal citations omitted). 
There are four instances where otherwise relevant evidence may be rendered inadmissible: 
where the probative value is outweighed by (]) the danger that it may unduly arouse the jury's 
emotions, (2) the likelihood that it may distract the jury from the main issues, (3) the inordinate 
consumption of time during its presentation, and ( 4) the danger of unfair surprise. Leliefeld v. 
Johnson, 104 Idaho 357,366,659 P.2d 111, 120 (1983). 
If plaintiffs were allowed to introduce evidence or testimony regarding a previous patient of 
Mr. Byrne who was placed on Methadone and subsequently passed away, the jury would be provided 
with information that not only has no bearing on the facts of the instant action, but would also 
potentially cause the jury to evoke an emotional bias against Mr. Byrne. 
Moreover, in the event plaintiffs are permitted to present such evidence or testimony at trial, 
Mr. Byrne would be forced to rebut the allegations, which could include calling additional witnesses 
at trial of this matter. In essence, allowing in evidence or testimony regarding Mr. Byrne's care and 
treatment of other patients with Methadone would create a "trial within a trial" and would require the 
jury to divert its focus from those matters actually at issue in the case. 
It is evident that permitting plaintiffs to·introduce evidence regarding the care third parties 
received would be wasteful, needlessly and substantially lengthen this trial, and likely confuse the 
issues and mislead the jury. More accurately, permitting such an inquiry would create a "trial within 
a trial" scenario; the jury will be required to determine unrelated issues, which will result in 
confusion and waste of time. See State v. McDonald, 131 Idaho 367,371, 956 P.2d 1314, 1318 (Ct. 
App. 1998) (reasoning that an inquiry into events unrelated to the issues at trial would require the 
jury to determine the truth of those unrelated events and may ignite the jwy to evaluate the issues at 
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trial based on the unrelated events rather than on the basis of the facts before them at trial); Harping 
v. Continental Oil Co., 628 F.2d 406, 4 IO (5th Cir. 1980)( evidence excluded to avoid "trying another 
lawsuit within the existing lawsuit"); Haskel v. Kaman Corp., 743 F.2d 113, 121 (2d Cir. 
1984)(court should avoid trial of"unnecessary collateral issues"); Wingfield v. United Technologies 
Corp., 678 F. Supp. 1973, 983 (D. Com1. 1988)(evidence of prior discriminatory conduct was 
inadmissible on the grounds that it would "confuse the jury ... and unduly delay the trial"). The care 
and treatment provided by Mr. Byrne to patients other than Mrs. Sclunechel is not at issue in this 
case, and the time and resources of the Court and defense counsel should not be wasted determining 
whether such non-parties received appropriate care because such evidence will not make the 
allegations in this case more or less probable. 
Care provided by Mr. Byrne to patients other than Mrs. Sclunechel is not probative as to 
whether or not Mr. Byrne breached the applicable standard of care in his care and treatment of Mrs. 
Schmechel or whether such alleged breaches proximately caused Mrs. Schmechel' s death. Further, 
in the event such evidence was admitted it would only serve the purposes of unduly delaying the 
trial, potentially confusing the jury, and provide the jury with improper means to decide the issues of 
the case. As such, Mr. Byrne respectfully requests that the Court preclude plaintiffs from referencing 
in any mam1er the medical care/treatment by Mr. Byrne to any other patient and/or the outcome of 
any such care. 
B. Statements Made by Mrs. Schmechel That Comprise Inadmissible Hearsay. 
Tlu-oughout the course of depositions in this case, plaintiffs have alleged that Mrs. Sclunechel 
received phone calls from Mr. Byrne on Saturday, September 27 and Sunday, September 28, 2003, 
and have described Mrs. Schmechel 's half of the conversations. It is believed plaintiffs will attempt 
to offer this evidence for purposes of establishing that Mrs. Schmechel complained to Mr. Byrne 
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regarding her reaction to the prescribed medications. However, plaintiffs' recollections of any 
statements made by Mrs. Schmechel during the course of these alleged phone calls are inadmissible 
hearsay and fraught with indices of unreliability. 
Hearsay is any out-of-court statement that is offered in court for the truth of the matter 
asserted. I.R.E. 80 l ( c ). Hearsay is inadmissible unless it fits within one of the exceptions 
recognized in the Idaho Rules of Evidence. I.R.E. 802. With respect to telephone conversations, the 
Idaho Supreme Court has stated: 
Subject to the requisites of relevancy, the hearsay and other evidentiai-y rules, 
testimony relating the substance of a telephone conversation may be admissible 
evidence. With regard to such admissibility, the general rule is stated: 
'The admissibility of telephone conversations is governed by the same 
rules of evidence which govern the admission of oral statements made 
in face-to-face conversations, except that the party against whom the 
conversation is sought to be used must ordinarily be identified.' 29 
Am.Jur.2d Evid., s 380, p. 431 (1967). (Emphasis added.) See Tonkin-
Clark Realty Co. v. Hedges, 24 Idaho 304, 133 P. 669 (1913). 
State v. Marlar, 94 Idaho 803,807,498 P.2d 1276, 1280 (1972)(emphasis added). In Marlar the 
Supreme Court further stated that "the most usual if not the most reliable mode of identification is 
the recognition of the caller's voice by the witness (the party called) who intends to relate the 
conversation." Id. Idaho Rule of Evidence 602 fmiher requires, in relevant part, that "[a] witness 
may not testify to a matter unless evidence is introduced sufficient to suppo1i a finding that the 
witness has personal knowledge of the matter." 
Plaintiffs' testimony regarding conversations Mrs. Schmechel allegedly had with Mr. Byrne 
( of which plaintiffs acknowledge they only heard Mrs. Schmechel 's side of such conversations), are 
clearly out-of-court statements. Further, such statements are offered for the express purpose of 
establishing that the phone calls took place and the content of such phone calls. As such, any 
testimony from plaintiffs regarding statements made by Mrs. Schmechel to Mr. Byrne during the 
t.-, ,'J '"') 
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alleged September 27 and 28, 2003, phone calls is hearsay and lacks adequate foundation, and should 
be excluded. 1 
SATURDAY CONVERSATION 
Plaintiff Robert Lewis testified in his deposition regarding a phone call that he alleged took 
place on Saturday, September 27, 2003 between Mrs. Schmechel and Mr. Byrne: 
Q. Let's take them one at a time, ifwe can. You say there was a telephone call on 
Saturday? 
A. Yes. 
Q. What is your basis for understanding there was a call on Saturday? 
A. Because I listened to my mom talk to them. 
Q. Was there anybody else present at the time your mom was talking to them on the 
phone? 
A. Not on Saturday. 
Q. Tell me what you remember at least you heard her say to the person. 
A. It was Dr. Byrne calling her saying that he was just doing a checkup call on her to 
see if the medication -- see if she was okay on the medication. 
Q. And that's what she related to you about the telephone call? 
A. She didn't relate it to me. She was talking on the phone, and I heard it. 
Q. Based on what she said, that's what your understanding was? 
A. Yes. 
Q. Anything else you remember about the telephone call? 
A. Yeah, she told him it was making her nauseous and sick to her stomach. 
Q. Anything else you remember her saying? 
1 If, however, the Cou1t is inclined to admit evidence of the alleged phone conversations or other such hearsay statements 
made by Mrs. Schmechel, the Cou1t should excuse the jury and require Plaintiffs to make an offer of prnof to establish 
the foundation before they are allowed to testify to such statements to the ju1y. However, as discussed below, it does not 
appear that any such appropriate foundation can be established. 
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A. She said that he told her that that was normal when she first started taking that 
medication for tl1e medication to affect her that way. Because I asked her about it 
when she got off the phone, m1d that's what she told me. 
Q. She had a telephone conversation with somebody that you later understood to be 
Dr. Byrne? 
A. She told me it was Dr. Byrne, yup. 
Q. You listened to what she said. Based upon what she was saying, it was your 
understanding that Dr. Byrne was calling on her to check up on her condition on the 
medicine? 
A I think so, yeah. 
Q. After the telephone conversation, you heard her tell him that it was maldng her 
nauseous; correct? 
A I heard my mom tell the doctor that, yes. 
Q. And then after the telephone conversation she said to you that he told her that 
getting nausea would be normal for that medicine? 
A. Yes. 
Q. Anything else that you can recall about either what she said to him on the phone or 
what she may have related afterwards to you? 
A. Not on that phone call, no. 
(See Affidavit of Counsel in Support of Mr. Byrne's Motion in Limine Re: Various Issues ("Counsel 
Aff."), Ex. A (portions of the deposition transcript of plaintiff Robert Lewis), pp. 17-19, 11. I 0-10.) 
Mr. Lewis's testimony regarding the alleged phone call on Saturday between his mother md 
Mr. Byrne is inadmissible on multiple grounds. First, Mr. Lewis admits that he only heard his 
mother's po1tion of the phone conversation. As such, Mr. Lewis does not have firsthand knowledge 
of any of the statements made by the caller, contrary to the requirements of Rule 602. Despite only 
hearing one side of the alleged phone call, Mr. Lewis took the liberty of speculating in his deposition 
as to why he believed Mr. Byrne made the Saturday call ("It was Mr. Byrne calling her saying that he 
was just doing a checkup call on her to see if the medication - see if she was okay on the 
medication." (See Counsel Aff., Ex. A, p. 17, 11. 19-23). Mr. Lewis specifically stated that he was 
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able to surmise the purpose of the call based solely upon hearing his mother's side of the 
conversation: "She didn't relate it to me. She was talking on the phone, and I heard it.") (See 
Counsel Aff., Ex. A, pp. 17-18, 11. 19-5). As such, any statements by Mr. Lewis as to Mr. Byrne's 
purpose in making the alleged Saturday phone call is inadmissible speculation. 
Second, any statements by Mr. Lewis as to alleged statements made by Mr. Byrne to Mrs. 
Schmechel during the Saturday phone call are inadmissible double hearsay. Idaho Rule of Evidence 
805 states that in order for hearsay within hearsay to be admissible, each layer of hearsay must fall 
within a recognized exception. 
Mr. Lewis stated that after the phone call, Mrs. Schmechel told him that Mr. Byrne told her 
that it was normal for a person to feel nauseous and sick to their stomach after first taking the 
medication she was prescribed. (See Counsel Aff., Ex. A, p. 18, ll. 10-15). The alleged statement 
from Mr. Byrne to Mrs. Schmechel during the phone conversation is an out-of-court statement. 
Second, Mrs. Schmechel's recounting of this conversation to Mr. Lewis is another out-of-conrt 
statement. The statements are offered to prove that the phone conversation took place and the 
contents of the conversation. As such, Mr. Lewis's account of what Mr. Byrne may have said during 
the alleged phone conversation is double hearsay. Although the statement from Mr. Byrne to Mrs. 
Schmechel during the phone conversation may fall within the I.R.E. 803(3) exception, there is no 
exception for the second layer of hearsay in the statements from Mrs. Schmechel to Mr. Lewis. As 
such, Mr. Lewis's statements regarding what Mrs. Schmechel told him about what Mr. Byrne said 
during the Saturday phone call is inadmissible hearsay. 
Mr. Lewis's testimony as to the identification of Mr. Byrne as the caller is also based upon 
inadmissible hearsay. Specifically, Mr. Lewis stated sometime after the phone call "[Mrs. 
Sclunechel] told me it was Dr. Byrne, yup." (See Counsel Aff., Ex. A, p. 18, 11. 16-18). Mrs. 
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Schmechel's statement to Mr. Lewis regarding the identity of the calJer is an out-of-court statement 
offered to prove the truth of the matter asserted. Mrs. Schrnechel's statement as to the identity of the 
caller does not fall within any of the hearsay exceptions. As such, Mrs. Schmeche!'s alleged 
statement to Mr. Lewis identifying Mr. Byrne as the caller is inadmissible hearsay. 
Finally, the entire testimony of Mr. Lewis regarding the Saturday phone conversation is 
called into question as Mr. Byrne denies that any such phone conversation took place. (See Counsel 
Aff., Ex., B (portions of the Thomas J. Byrne deposition transcript), pp. 76-77, 11. 25-2). The only 
evidence that this phone call took place is the testimony of Mr. Lewis who heard only Mrs. 
Schmechel's portion of the phone call and is comprised largely of inadmissible hearsay. 
SUNDAY CONVERSATION 
Plaintiffs have also testified regarding an alleged phone conversation that took place on 
Sunday moming between Mr. Byrne and Mrs. Schmechel. 
Mr. Lewis testified regarding the alleged Sunday conversation as follows: 
Q. The next telephone conversation was the one on Sunday? 
A. Sunday morning. 
Q. And Vaughn was there also? 
A. Yes. 
Q. Anybody other than you ,md Vaughn and your mother? 
A. Yeah, Tammy was there. 
Q. Tell me what you recall there taking place at the time of that telephone call? 
A. The telephone call was pretty much -- the conversation was pretty much the same 
as the one the day before. Except she told him she had swelling in her legs and knees 
and ankles. That she still wasn't feeling any better. That she was more sick to her 
stomach. The pain in her ankles and legs was pretty bad. 
Q. That was based on what she was telling him over the phone; correct? 
A. Yes. She was standing beside me. We were cooking breakfast, and she answered 
the phone. 
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Q. Anything else you remember her saying to whoever was on the telephone at the 
time of that conversation on Sunday? 
A Not that I recall. 
Q. Did she say something after she hung up the telephone? 
A. Yeah, she said that that was Dr. Byrne, because my dad confronted her about it. 
(See Counsel Aff., Ex. A, pp. 20-21, IL 13-16). 
Mr. Schmechel testified regarding the alleged Sunday conversation as follows: 
Q. Okay. I take it you only heard one side of the phone conversation? 
A. Conect. 
Q. Were you paying attention to what she was saying, or were you doing other 
things? 
A No, I was paying attention. 
Q. Why was it you were paying attention? 
A. Because we were having a conversation prior to that phone call. So out of respect, 
I suppose, I stopped and listened. 
Q. What do you recall hearing your wife say? 
A. She said that she had a lot of swelling in her legs. 
Q. Anything else that you recall her saying? 
A. And I think she said do I need to come in? 
Q. Are you certain she said that? 
A No, I'm not. 
(See Counsel Aff., Ex. C (portions of the Vaughn Schmechel deposition), p. 56, IL 3-19). 
Tamara Hall stated in her deposition that she was present for a portion of the alleged Sunday 
phone call and heard her mother's side of the conversation as follows: 
Q. So on Sunday the phone caU takes place, and you're there in the kitchen? 
A Yes. 
Q. And you hear the conversation from her side? 
A Correct 
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Q. What do you recall her saying? 
A. Expressing concern about the swelling in her legs. It was a short phone call. 
(See Counsel Aff., Ex. D (portions of the deposition transcript of Tamara Hall), p. 17, 11. 5-
12). 
Again, as with the first phone call, plaintiffs' account of the alleged Sunday morning 
conversation between Mrs. Schmechel and Mr. Byrne largely constitutes inadmissible hearsay, and 
otherwise lacks the required personal knowledge under Rule 602. First, the only evidence as to the 
identification of Mr. Byrne as the caller is based upon out-of-comt statements made by Mrs. 
Schmechel to Mr. Lewis and Mr. Schmechel. Mrs. Schmechel's statement is clearly intended to 
prove that Mr. Byrne called Mrs. Schmechel on Sunday morning. As such, Mrs. Schmechel's 
statement is hearsay. 
Further, any statements by plaintiffs as to comments made by Mr. Byrne to Mrs. Schmechel 
during the alleged Sunday morning phone call constitute inadmissible double hearsay. 
C. Dr. Kimberly Vorse's Testimony Should be Limited to Her Care and Treatment 
of Mrs. Schmechel. 
Dr. Kimberly Vorse treated Mrs. Schmechel prior to her presentation to the Idaho Pain 
Institute, from October 1996 through mid September 2003. Dr. Vorse was deposed on August 1, 
2007. During the course of her deposition, Dr. Vorse clearly stated that she would only be offering 
opinions regarding her care and treatment of Mrs. Schmechel, and would not offer any standard of 
care opinions with respect to Mr. Byrne, Dr. Dille or the Southern Idaho Pain Institute: 
Q: Okay. With respect to your testimony at trial, is it your understanding that the 
only opinions you will be giving at trial relate solely to the care and treatment that 
you provided to Mrs. Schmechel. 
A: Yes. 
Q: You're not going to be offering any standard of care opinions with respect to 
Mr. Byrne, Dr. Dille or the Southern Idaho Pain Institute. Correct? 
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A: Correct. 
(See Counsel Aff., Ex. E (portions of Dr. Kimberly Vorse's deposition transcript) pp. 116-
117,11.16-1). 
Based on the above, plaintiffs should be precluded from attempting to have Dr. Vorse offer 
any opinions regarding mwthing beyond the care a11d treatment she provided to Mrs. Schmechel. 
D. Plaintiffs' Evidence Regarding Lost Income for Mrs. Schmechel is 
Speculative and Inadmissible. 
Plaintiffs have made a claim for lost earnings on behalf of Mrs. Schmechel in the amount of 
$29,949-$66,349, based upon work she performed for the family's d1ywall company. (See Affidavit 
of Counsel, Ex. H (GEC Group Assessment of Economic Loss), p. 11 ). However, Mrs. Schmechel 
never received any wages for the work she performed, and there is no accounting for the services she 
provided. As such, plaintiffs' claim for lost wages is purely speculative, and plaintiffs should be 
precluded from claiming any lost earnings on behalf of Mrs. Schmechel in this lawsuit. 
In Moeller v. Harshbarger, plaintiff was injured in a motor vehicle accident and brought an 
action against the driver of the other vehicle for various damages, including lost wages. 118 Idaho 
92, 794 P.2d 1148 (Ct. App. 1990). The trial court granted judgment in favor of plaintiff, but denied 
plaintiffs claim for lost wages because such damages were speculative. Specifically, the trial court 
found that "Moeller was unable to work for thirty-seven weeks and two days, as a result of the 
accident. The court held that the precise amount could not be ascertained from the evidence and 
therefore was too speculative." Id. 118 Idaho at 93, 794 P.2d at 1149. Plaintiff appealed, arguing 
that there was sufficient evidence to remove the lost income claim from the realm of speculation. 
The plaintiff argued that he had provided testimony that he was a commissioned salesman and his 
average weekly gross income he was receiving at the time of the accident and after the accident. Id. 
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Finally, Ms. Scheer testified that "there was no wages for compensation" for Mrs. Schmechel for 
work she performed for the drywall business. (Id., pp. 15-16, 11. 24-2). Mr. Sclunechel also testified 
that his wife never received any wages for work she performed for the drywall company. (See 
Counsel Aff., Ex. C, pp. 21-22, 11. 25-7). 
Finally, Mrs. Schmechel had applied for and was receiving disability payments from the 
Social Security Administration. (See Affidavit of J. Will Varin In Support of Motions in Limine 
filed on September 28, 2007, at Ex. F). The basic definition of "disability" for Social Security 
purposes is "the inability to do any substantial gainful activity by reason of any medically 
determinable physical or mental impairment which ... has lasted or can be expected to last for a 
continuous period of not less than 12 months." 20 C.F.R. § 416.905 (2003). To receive disability 
payments, Mrs. Schmechel had represented to the Social Security Administration that she could not 
work, and after an investigation, the Social Security Administration had agreed. Because of this 
representation and finding, Mrs. Schmechel's estate should be estopped from claiming, after her 
death, that she was, and would continue into the future, to perform work for which her estate should 
be compensated. 
As such, there is no record of Mrs. Schmechel ever receiving any payment for work she 
performed for the family drywall business. Further, the only evidence regarding hours she worked 
for the drywall company are the rough estimates provided by Mr. Schmechel. Plaintiffs have failed 
to provide sufficient evidence to remove their claim for lost income out of the realm of speculation 
and should be precluded from offering any evidence regarding past or future lost income at trial. 
E. The Autopsy Photographs are Irrelevant and Should be Excluded; 
The coroner's office provided a number of photographs taken during the course of Mrs. 
Schmechel's autopsy. These photographs are graphic and gruesome. The Comt should exclude 
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photographs of Mrs. Schmechel's autopsy because they are irrelevant, inflamrnatory, gruesome and 
prejudicial. 
The photographs taken during Mrs. Schmechel's autopsy are not relevant to any of the issues 
in this case. The instant action deals with the alleged malpractice of Mr. Byrne and Dr. Dille with 
regard to the care and treatment provided to Mrs. Schmechel regarding pain management. Idaho 
Rule of Evidence 401 defines relevant evidence as evidence "having any tendency to make the 
existence of any fact that is of consequence to the determination of the action more probable or less 
probable that it would be without the evidence." The autopsy photographs do not have any bearing 
on the issues in this case. 
Further, to the extent the autopsy photographs do have any relevance, such minimal relevance 
is substantially outweighed by the potential of unfair prejudice. Idaho Rule of Evidence 403 
provides "[a]lthough relevant, evidence may be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice .... " The rule creates a balancing test. A trial judge 
must measure the probative worth of the proffered evidence." The trial judge, in determining 
probative worth, focuses upon the degree of relevance and materiality of the evidence and the need 
for it on the issue on which it is to be introduced. At the other end of the equation, the trial judge 
must consider whether the evidence amounts to unfair prejudice. Here, the concern is whether the 
evidence will be given undue weight, or where its use results in inequity, or as several commentators 
have suggested, illegitimate persuasion. Davidson v. Beco Corp., 114 Idaho 107, 753 P.2d 1253, 
1256 (1988); accord Cornelius v. Macon-Bibb County Hosp. Authority, 243 Ga.App. 480, 486-487, 
533 S.E.2d 420,426 (Ga. App.2000) ("Autopsy photographs are particularly likely to be gruesome 
and should be carefully screened for relevancy. Autopsy photographs made by the pathologist will 
not be admissible unless necessary to show some material fact which becomes apparent only after the 
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autopsy.") (internal citations omitted). Whatever relevance the autopsy photographs may have 
(which defendants submit is none), such value is substantially outweighed by the danger of unfair 
prejudice that Mr. Byrne may incur if such photographs are shown to the jury. Specifically, the 
gruesome nature of the photographs could only serve a purpose of garnering unfair sympathy for 
plaintiffs rather than bear on any matter at issue in this case. 
case. 
Therefore, the Court should exclude the autopsy photographs from evidence at trial of this 
F. Plaintiffs' Experts Should be Preclnded From Testifying as to Opinions Held by 
Non-Disclosed Physicians. 
Plaintiffs' expert disclosures include information regarding local physicians that they have 
discussed the applicable standard of care with for purposes of qualification. However, the expert 
disclosures further include actual opinions of the local physicians as to the facts of this case. 
Allowing plaintiffs' experts to testify as to these alleged opinions of undisclosed doctors would in 
effect allow plaintiffs to circumvent the expert disclosure deadlines and the Idaho Rules of Evidence, 
by allowing such experts to act as a conduit for the admission of otherwise inadmissible evidence. 
Plaintiffs' experts should be precluded from testifying as to these non-disclosed physicians' opinions 
as they are not the type of facts or data upon which an expert would reasonably rely and are 
inadmissible hearsay. 
It is well established that an expert may rely on facts and data reasonably relied on by expe1ts 
in the field in forming an opinion. See I.R.E. 703. It is also well established that hearsay is 
inadmissible. See l.R.E. 802. These rules of evidence provide conflicting directives because the 
facts or data upon which an expe1t relies are often hearsay. For various reasons, courts routinely 
allow expert's to state an opinion based on facts and data that would otherwise be inadmissible. See, 
~ Long v. Hendricks, 109 ldaho 73, 77,705 P.2d 78, 82 (Ct. App. 1985) (holding an expe1t, at 
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times, may rely on evidence that may otherwise be hearsay in stating an opinion). However, courts 
also seek a balance between Rule 703 and Rule 802 by placing limits as to the extent an expert can 
rely on hearsay in forming an opinion. An opinion may be based, in part, on hearsay or other 
inadmissible evidence if the expert testifies as to the basis of his or her opinion and reaches the 
opinion through his or her independent judgment. Basic American, Inc. v. Shatila, 133 Idaho 726, 
744,992 P.2d 175, 193 (1999); Doty v. Bishara, 123 Idaho 329,336,848 P.2d 387,394 (1992); 
Keller Lorenz Co. v. Insurance Assoc. Corp., 98 Idaho 678, 570 P.2d 1366 (1977). More 
importantly, Rule 703 states that the expe1i may rely upon inadmissible facts or evidence "if of a type 
reasonably relied upon by experts in the particular field in fo1ming opinions or inferences upon the 
subject." Finally, Rule 703 does not mandate that the hearsay evidence relied upon by an expert is 
independently or automatically admissible. State v. Scovell, 136 Idaho 587,593, 38 P.3d 625,631 
(Ct. App. 2001 ). Rather, the rule provides that "[fjacts or data that are otherwise inadmissible shall 
not be disclosed to the jmy by the proponent of the opinion or inference unless the court determines 
that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs 
their prejudicial effect." I.R.E. 703 (emphasis added). 
Numerous cou1is have addressed the interplay between Rule 703 and the hearsay exclusion in 
a medical malpractice context. In Linn v. Fossum, 946 So.2d 1032, 1036 (Fl. 2007), the defendant's 
expert, Dr. Weaver-Osterholtz, was allowed to testify regarding her opinion that the defendant doctor 
had not breached the standard of care, and that in forming her opinion, she had presented the case to 
several other physicians who did not testify in the case. The plaintiff appealed the case to the Florida 
Supreme Court which held that Dr. Weaver-Osterholtz's testimony was improperly admitted. 
Specifically, the Linn comi focused on the requirement that in order to rely on inadmissible facts or 
data, such data must be of the type reasonably relied upon by expe1is in the field. The court held that 
MEMORANDUM IN SUPPORT OF THOMAS J. BYRNE'S MOTION IN LIMINE RE: VARIOUS ISSUES - 19 
"(o]pinions of other experts who have no first-hand knowledge of the case that are solicited by the 
testifying expert constitute neither 'facts' nor 'data.' These hearsay opinions are neither recorded nor 
verifiable objective evidence." Id. 946 So.2d at 1037. The Linn comi explained its rational for its 
decision as, "First, allowing the presentation of otherwise inadmissible evidence merely because an 
expert relied on it in forming an opinion undermines the rules of evidence that would have precluded 
its admission." Id. at 1038. "When an expert's testimony acts as a conduit for inadmissible hearsay, 
the evidence is presented to the jury without affording the opposing party an opportunity to cross-
examine and impeach the source of the hearsay." Id. Second, the court noted that the opinions of 
non-testifying physicians were also inadmissible "because (their] probative value is 'substantially 
outweighed by the danger of unfair prejudice, confusion of issues (or] misleading the jmy." Id. 
In Kim v. Nazarian, 576 N.E.2d 427 (Ill. 1991), the court discussed expe1i testimony in 
which the testifying physician offered testimony regarding corroborating opinions of his non-
disclosed colleagues. The Kim court held that Rule 703 does not allow "an expert's testimony to 
simply parrot the corroborative opinions solicited from nontestifying colleagues ... The fact that a 
colleague, agreed with the testifying expe1t's opinion is of dubious value in explaining the basis of 
the opinion. The party who is unable to cross examine the corroborative opinion of the expe1t' s 
colleague, on the other hand, will likely be prejudiced." Id. 576 N.E.2d at 827-828 (internal citations 
omitted). Therefore, Kim held that corroborative opinions of non-testifying colleagues did not 
qualif'y as data or facts upon which a physician reasonably rely upon in forming their opinions and 
that allowing such testimony would result in unfair prejudice. See also Woodard v. Chatterjee, 827 
A.2d 433, 444-45 (Pa. Super. Ct. 2003)(holding that an expert cannot simply repeat the opinion of 
another expert because the non-testifying expert is not a witness and not available for cross-
examination). 
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As such, plaintiffs' experts should be precluded from offering any testimony regarding their 
discussions with non-testifying physicians other than the fact that such physicians were contacted for 
purposes of obtaining information regarding the applicable standard of care for purposes of 
qualification. Allowing plaintiffs' experts to offer opinions of non-testifying experts would not only 
circumvent the rules of evidence and the Cou1i's scheduling order regarding identification of expert 
witnesses, it would also unfairly prejudice Mr. Byrne in that he would not have the ability to cross-
examine the non-testifying physicians. 
G. Plaintiffs' Experts Should be Precluded From Testifying Regarding Criticisms 
or Concerns Regarding Mr. Byrne's Care and Treatment of Mrs. Schmechel 
That do not Constitute Breaches of the Standard of Care as Such Testimony is 
Irrelevant. 
During the course of plaintiffs' experts' depositions, they offered opinions regarding alleged 
breaches of the standard of care by Mr. Byrne as well as otl1er criticisms or concerns of Mr. Byrne's 
care and treatment of Mrs. Schmechel that did not constitute breaches of the standard of care. The 
opinions as to criticisms and concerns that do not rise to breaches of ilie standard of care are not 
relevant with regard to the elements of plaintiffs' claims, and further, whatever relevance such 
evidence may have, it is substantially outweighed by the potential of confusion of the issues, 
misleading the jury, undue delay and waste of time. As such, plaintiffs' experts should be precluded 
from offering testimony regarding these criticisms and concerns. 
Relevant evidence is any evidence that has the tendency to make the existence of a fact of 
consequence to tl1e outcome of the action more probable or less probable than tl1e outcome would be 
without the evidence. l.R.E. 401. Relevant evidence is admissible unless other rules of evidence 
prohibit it; irrelevant evidence is inadmissible. I.RE. 402. Furthermore, evidence, even if relevant, 
may be excluded if its probative value is substantially outweighed by the danger of creating an unfair 
~) (" $ 
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DA TED this _.,,_v 1:!ay of September, 2007. 
HALL, FARLEY, OBERRECHT 
& BLANTON, P.A. 
By-4,,f#,44-~tj.f...,«b-fkF--------
Keely 
Attorneys for Defendant Thomas J. Byrne 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the .28 f¾ay of September, 2007, I caused to be served a true 
copy of the foregoing MEMORANDUM IN SUPPORT OF THOMAS J. BYRNE'S MOTION 
IN LIMINE RE: VARIOUS ISSUES, by the method indicated below, and addressed to each of the 
following: 
David Comstock 
Law Offices of Comstock & Bush 
199 N. Capitol Blvd., Ste. 500 
P.O. Box 2774 
Boise, Idaho 83701 
Attorney for Plaintiffs 
Fax No.: (208) 344-7721 
Steven J. Hippler 
GIVENS PURSLEY 
601 W. Bannock ST. 
PO Box 2720 
Boise ID 83701-2720 
Attorneys for Clinton Dille, MD. and 
Southern Idaho Pain Institute 
__ U.S. Mail, Postage Prepaid 
_t.,./"Hand Delivered 
__ Overnight Mail 
__ Telecopy 
_ UJ,. Mail, Postage Prepaid 
-~-:Iaarnd Delivered 
__ Overnight Mail 
__ Telecopy 
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prejudice against the party it is offered against, or will confuse or mislead the jury, or will cause 
undue delay or waste time. LR.E. 403. 
In the instant action, in order to prove their claim for malpractice against Mr. Byrne, plaintiffs 
must establish by expert testimony that Mr. Byrne's care and treatment of Mrs. Schmechel breached 
the applicable standard of care. Expert testimony regarding concerns or criticisms of Mr. Byrne's 
care and treatment of Mrs. Schmechel that do not rise to the level of breaches of the standard of care 
is not relevant to plaintiffs' causes of action. For example, Dr. Lordon testified that he is critical of 
Mr. Byrne electing to prescribe Methadone to Mrs. Schmechel two times per day rather than three 
times per day. (See Affidavit of Counsel, Ex. F (portions of the deposition transcript of Dr. Lordon), 
pp. 66-67, 11. 2-19). However, when asked specifically whether prescribing Methadone two times a 
day was a breach of the standard of care, Dr. Lordon stated that two times per day was not what he 
would have done, but that it was within the standard of care. Id. Dr. Lordon testified that he was 
critical of the initial examination performed by Mr. Byrne on Mrs. Schmechel. (Id. Ex. F, pp. 80-81, 
11. 25-10). However, Dr. Lordon indicated that his criticisms did not constitute a breach of the 
standard of care. Id. Dr. Lordon further testified that he was critical of Mr. Byrne altering Mrs. 
Schmechel's medications on a Friday. @. Ex. F, p. 87, 11. 5-16). Again, although critical of such 
action, Dr. Lordon testified that "I don't believe it's below the standard ofcare." Id. Dr. Lordon was 
critical of Mr. Byrne not considering nonopioid type intervention to treat Mrs. Schmechel's pain. 
(Id. Ex. F, pp. 90-91, 11. 12-22). However, Dr. Lordon stated that Mr. Byrne not considering this type 
of treatment was "not a breach of the standard of care, hut it's ideal to look at non-drug ways to treat 
pain." (Id. Ex. F, p. 91, 11. 12-16). 
The above items are merely a sample of the criticisms alleged by Dr. Lord on regarding the 
care and treatment by Mr. Byrne in this case, that do not rise to the level of breaches of the standard 
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Steven J. Hippler ISB #4388 
J. Will Varin ISB #6981 
Givens Pursley LLP 
601 W. Bannock Street 
P.O. Box 2720 
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Attorneys for Defendants, Clinton Dille, M.D. and Southern Idaho Pain Institute 
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
VAUGHN SCHMECHEL, Individually, and : 
as Surviving Spouse and Personal 
Representative of the Estate of ROSALIE 
SCHMECHEL, deceased, and ROBERT 
P. LEWIS, KIM HOWARD and TAMARA 




CLINTON DILLE, M.D., SOUTHERN 
IDAHO PAIN INSTITUTE, an Idaho 
corporation, THOMAS BYRNE, P.A., and 
JOHN DOE and JANE DOE, I through X, 
Defendants. 
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CV 05 4345 
AFFIDAVIT OF J. WILL VARIN IN 
SUPPORT OF CLINTON DILLE AND 
THE SOUTHERN IDAHO PAIN 
INSTITUTE'S RESPONSE TO 
PLAINTIFFS' MOTION IN LIMINE 
J. WILL VARIN, being first duly sworn upon oath, deposes and states as follows: 
AFFIDAVIT OF J. WILL VARIN IN SUPPORT OF CLINTON DILLE AND THE SOUTHERN IDAHO 
PAIN INSTITUTE'S RESPONSE TO PLAINTIFFS' MOTION IN LIMINE -1 ;\ G ':j 
1. I am an attorney in good standing licensed to practice law in the state of 
Idaho. I am one of the attorneys for Defendants Clinton Dille, M. D. and Southern Idaho 
Pain Institute in the above-referenced action and have personal knowledge of the facts 
of the matters contained herein. 
2. Attached hereto as Exhibit A are true and correct copies of portions of the 
criminal record of Robert P. lewis. 
3. Attached hereto as Exhibit B are true and correct copies of portions of the 
criminal record of Kim Howard. 
4. Attached hereto as Exhibit C are true and correct copies of portions of the 
criminal record of Amber D. Zaccone. 
Further your affiant sayeth naught. 
Dated this~ of October, 2007 
SUBSCRIBED AND SWORN TO before me, a Notary Public, this~ day of 
October, 2007. 
Notary Public for Idaho _ 
Residing af/l?,?<Z(~.ar>;, #, f>J&(/2... 
My Commission Expires: '//S'_/.;; D 10 
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true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
David E. Comstock 
COMSTOCK & BUSH 
199 N. Capitol Blvd. #500 
P.O. Box 2774 
Boise, ID 83701-2774 
Attorneys for Plaintiff 
Richard E. Hall 
Keely E. Duke 
Hall Farley Oberrecht & Blanton PA 
702 W. Idaho Street 
P.O. Box 1271 
Boise, ID 83701-1271 
Attorneys for Defendant, T. J. Byrne P.A. 
__ U.S. Mail 
__ Overnight Mail 
---tr Hand Delivery 
-f;:- Fax 344-7721 
__ U.S.Mail 
__ Overnight Mail 
Hand Delivery ¥ Fax 395-8585 
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Ca&eNo, CR 97-215? 
tms M~lt c!l!lle bllib:re the Court for a St~ B'earing on tll1.1 11"' day of June, 
19518, befoie the Honorable Jama; J. May, The dllfundant, ROBERT PAUL LEWIS, was present 
in pm1J1\ Md repr<:lJe».t~d by ®u~l, John. A. Olwn, Public D~ for Twm Falls Cmmty; llll.d 
t:!uJ Srote was represented by Jill C. S~onski, TwinFalls CllumyDeputy Prosecuting A:ttomcy. 
tM defendant was dt1T;)l l!rlbrrnlld by the Court of the OOllf!i¢tliercin and the defendll-lll 
lmving been found guilty or p101ld s,:iilt;y w the crime of POSSESSI'.ON OF A C0N'.l'ROWP 
JUN-23-98 TUE 15:18 
rlGN-22dlS MOM 11 ! 06 AM 
D l STR l0'1 . _,LJRT F!\X NO, 208 7R8 s~- , . P, 03 
P. 03/05 
SVBSTANCB. METI:l'.A!v.lPHE'l'AMINB, L C. § 31-2732(0), 37-2707(d)(Z), 11FELONY, as 
alteged m the lnfuramtion. Further, aaid defendant was llllked if there existed l!llY leg1'll C!Wll\)~ Ill\ 
to why judgment shmild Mt be pronoUXl~.ed against mild dwl\m&nt, to 'Whiol1 $\lid &fut:ldant 
r~plled tbern Wilt rll')M. 
!lt~ CoUrt, having r~eweid l!Ild. ~oasimilw !Ill!l;\'e.ri of re¢()fds and any i'eal or testlroonial 
evidCll()e or ntgU!'!lent off¢1i)d by the defendant and the State; and ha:vlng affurqed tbe def~ 
oo1Jll.$cl 1lJJ. OJ)portmii.ty to speak oil bllillllf of the dcte!ldant; arJd nav.mg addressed 'the de-frm.dant 
p11rnomilly- to ask lf' oaid defend um~ to malro a starernent on 1tl$ bebulf' ~rul. hm>il!g 
eOIIBidered iaid st:11:tilment, 1£ llr()I; and having co11Sidered tile e.tltetia for $1llltenoiog- oot ful'!h fu 
!daho Code § 19-,~521 and the standat~ for scmtenclng sot forth itt Idllh!.l Ctllle fa.w lilcludiag Slat!l 
11, Broailhl,l.d, 120 Idaho 14!, 8141'.2d 4-0l (1991); th!!Court do"'" hereby adjudge the said 
defunda,nt guilty ofthc. above--mcntioaed Qf:lfiW and does Mteb)t order illld impose: thtl J.bllo~ 
sentence: 
l'l' lS BEREBY oru,:erum rut tlie d~dant .hall be StJ!lterulell to ihl' ldaho 
Dil))arltl'<;lttt ofCor.rectioIJ£ :tor a Wli!'i(\\'/ period of's11Ven (?)years with tlinw (3) years fixed and 
fou, {4) years lndetermlniite. 
PROVIDED HOWEVER that jurbdiclion of said defe:ttl.1.ant is ~in this Court f01' 
1 BO dl!Y5 with tht teool!ll11ettc!atfon for plaeement at the Cot!:Qnwl>Od fooility, and at t)le expiration 
oftliat time be re11101ed to th!~ Coutt fur re111ew of s011tmii:,e, llirtllllled jurisdimon will oo:mmenoo 
upon rwwpt cl'the defunda11t by the D{lfl&'tment ol:Con:ection$, 'J'Jw d¢fendam: is thewtorn 
remanded to tho curn:9(ly of the Twin Fal.lG Cmmty Sheriff. 
l\)dp,:u,nt of Con'\i¢µ<)n JlJlll o,,der Of C01nmlttnem • 2 
') '" (' d ; J 
JUN-23-BB TUE 15: 18 D!STR/CT JRT 
,ff!N-22-9B l10ij 11 : 05 Al1 
FAX NO. 208 7R8 5L P. 04 
P, 04/05 
ADDITIONALJ,Y, the Mfendant i~ ordered to pay court oc,st5, a $2,500.00 fute, and 
$500,00 relrnbursentent fur 11!0 oftlie Public Ddinder, Ri:fltltution amount to be determimid after 
return fh:,m l M day ratlli!Uld jmi9diotion. 




JUN-23-98 TUE 15:18 ., 
JUN-22-98 l'!OM l !: oa RM 
D ISTR l. JOURT FAX NO. 208 7R.9 ~~27 P. 05 
P.05/0S 
the forl:'8oiug .WDQ'MltNT OF CONVICl'.i'.ON ANi> ()lll)Ell OF COl!!IMrr:MENT {lltlr&'lf 
to ti!$ :followlng: 
Jill C, Ska'f.u:11nikl 
J)q)uty l"rnace11tlli Att!)rnby 
Jolin .A, or~ll!i 
hbllc Defc1ultt 
JAN~29-99 FRI 16:33 Dls~-· 0 - vUURT P, 02 
p, 02/06 JAN-29-89 PR! 05:51 PM 
-~-
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C~se No. CR97-2l$7 
ORDER OF I4l.OB.A.'l'lON AFTER 
RETAINED JURISDICTION 
TIIlS MATIER came before !he above-entitled Court on the 29~ day of Januai;y, 1999, 
the Honorable Judge James J. May. pr"1lidlng for a he!ITTOg ou the d~f~!Jdwt' s Iv.totfou for 
Seritence Revi,,w, The defeIJll,utt WiJll presel'.11 and represented by Anthony Vrudez, Attorney at 
1.nw, and tbe Smte was represented by fonathm P. Ilrody, Chief Deputy Prosecuting Attorney, 
for Twlt1 Falls Couu.ty. 
'rHE COURT for the offoOBe of Pos&eEsion of a CotJ.tit'!lled Sl:tbsta!lOe, Idaho Co<le 
37-2732(0), 37-27CJ7(d)(2), hereby imposes !he fotlowing sente11ce1 
A uuifietl pexiod of s~nn (7) yi,;irs, with th:i:<,,e (3) yearn fixed and four (4) year. 
Oxder of l'mbf!tion after Rewloc,J Jurlsi:liction- l 
JAN~29-99 FRI 16:33 DISTR/r" JRT 
J AN-28-98 FR l 05: 52 Pl1 
FAX NO. 208 7RR c P. 03 
P. 03/08 
Jndetem:uvate, provided that the Court does heretiy suspend execution o'f sentencing and places 
the defolldant on a five (5) yea.r ll1.IJ1Stv'lsed pr1;,batl011 ~illiect to~ ori$inal rnlf;I.!, ;m,;\ 
c\'mditionS of:i;,rofotio,1 as ordored m !he Jlldgmenf of Conviction rrud Order o'f Ca;n:urtltment, 
dared June 22, 1998, with the additlonal terms and condltloJ:tS or prob~t:\on, 
1, The defe!ldant shall '1'lmourse ill\'> oounty for rlit, ooGt of a Public Defender in t1w 
amount of One Thousnnd dollats ($1,000.00). 
2, n,e defendant shall pay a fine of Two Thousand Five Hutid:rtd dollars ($2,500.00) 
dollars. 
3, Tile defen<bnt shall pay Court Costs of Eighty Eight dolln.rs md Fifty C<mts 
($88,50), 
4. The defendant shall subrnit to blood, bre;itli or urin~ arndysill at his own expense at 
tb,(' r<::q\,¢:,\ of hi~ pl'Qbation officer and/or a law enforcement officer. 
$, The defendant shall waive his rights Ullder ihe 4"' Atru>ndment to th~ Unit!Xl Stlltes 
Constitution, and s11b1ttit to any wammtless ooarohes of his person, peJ;llonal pmperty, 
11utomobi\f/i;, residemes, and oiher places at the request of any poobatiOll. offi~<:>r or law 
en~'O,~ement officer. 
(i, The defen&lnt shall not l\!J.SQCiate with ltt<!ivlduals desigrurted by his probation 
officer. 
7. The defenoaru: sb.all port)d.pate in any and a!1 programs of rob;;biUi,;tlou 
reconnnendeo by his probatlon off1Mt at bis own expense, including but not limited to, a. 
substance abuse prognu:n, auen<:ling AA/NA meetings, indivic!u~l an,1/or ,¢!1,1tfo,1,$bJp 
counseling, unge, management OOUlJ.$&inis, mental health counsell:ng, and vooatlo!lal 
Ordor of Praoolion alb,r Re.lamed Jmisdiction° 2 
JAN-29-98 FRI 16:34 01s~0 1r· GOURT 
JAM-29-99 FRI 05: 52 Pl1 
rcb.abl!itation. 
FAX NO. 208 7oq · ,c.7 P. 04 
P.04/06 
8. The defendant £hall not oomume or possess auy alcohoHc beVefllges and must n()t 
enter any bar or other e&labllabm,:nt in which tl1e primary source of income is derived from the 
sale of alcoholic bevernge~. 
9, The defe!ldnnt shall not po,1oe~$, hprl(lle or p\JfChase any firearm 1JJJrlior deadly 
weapon, 
10. Tile defandllnt s11all pay a supervinion fee offuitty dollars ($30.00) each month w 
the lo'1110 Department of Corrections during the period of his supervised probation. 
11. The defendant must bbey all laws of all goveJ'lllllents to wbioh he ill irubjaot. 
12. 'the defendant shall ublde by 1he standard rules of probation as estJ.bJished by the 
other than those lawfully pmcn'bed lo blul by a licensed physician, 
14, Any viol~tlons of the terms and conditions of acy of these probalionlll'.1/ tults will 
fl;S\llt ill a probation violation, 
15, The defond!l.1).1 lilwll Coll'.!J?lY wllh all rules and regulatlons of any )aU:, worl: r$X~~~ 
ptogi;aoo or treatment facility 911 ordered by !he Court. Any violation of rnch mles or 
t~!\'llht!ion~ can/will result Jn a probation violation. 
16, Iftl10 d~foooiml is pfo,ro on probi\tion to a destlnation outside the State ofida:ho, 
ot lf the d~f~;rn;l;mt Je~v~~ the SM.w of Idaho, w:ifu <;,t without pnrolssion of the Dire,;:t.or r;,f 
Probation illld Parde or his d()Slgn.ee, the defendant does and will contluue to waive ext,aditfon 
to the Sl:!!U. of [duho, and does also agree not to contest any effort by the Stl\te of :ld~ho lo 
Order of 'Probation afrer Retaine<! J,rrisdiciion- 3 
i 
JAN-29-99 FRI 18: 34 DISTDJC' vOURT FAX NO, 208 7PQ r ..• c. 1 
J/\N-29-99 FRI 05:52 Pll 
rettml the defoorumt to the State of ldi!ho. 
I lJJ)derstand, aooept, an(l will abide by tJre terms and C\)111JltloJ\S of lM above Oxc)er,. 
Date 
WITNESS: 
Probation Offic~r Date 
1'•ge 4 ·Order of :Probation afurr Re\aiw:<l Jurlrutiction 
P, OS 
P, 05/06 
'J ') (' 
d ' .) 
JAN~29-99 FRI 16:34 DISTn, 0 - , ,iT FAX NO. 208 7pn re'._ 
JAH-29-99 FRI 05:53 PM 
CERTIFICATE OF SERYWE 
P, 06 
P, 06/08 
r hereby urt1fy that on the ai day of Jam1azy, 1.999, I oaus~.d to b~ tme.d a true 
and correct copy of th~ wilhin and forwgoing document by (he method indlr.Jlted below, !l1Jll 
addr,:,sscd to ~ftch of tl,11, following: 
,Toll!lt!mrt P. Brody 
Cb.ief Deputy Prosecuting Attorney 
ro '.!lox 126 
Twin :Fnlls, ID 83303"0126 
Anthony Yalder, 
Office of the Public Defender 
.P() )3.Qii: 126 
Twin Fruls, ID 83303-0126 
["{J CO)lrt Fo!det 
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Case No. CR97-2157 
ORDER 
THEREFORE, IT IS HEREBY ORDERED, 
That the defendant's probation be revoked and his bond be imposed. 
P, 05/09 
Dated this fr; ~ay of~-:~9. . 
( ~ A~ -·-~~f;,~,<VVV 
--.--"~~ ____ _,,j__~t---. 
I . 
Distri · Judge 
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STATE OF IDAHO, 
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Case No. CR-97-2157 
ORDER OF COMMITMENT 
AFTER PROBATION VIOLATION 
D.O.B.: 5/15/64 
S.S.: 519/82/0721 
·· This matter came before the court on the 31 st day of September, 1999, before 
the Honorable James J .. May, District Judge. Appearing were the above~hamed 
defendant with counsel, Mr. John Hansen, and Ms. Suzanne McIntosh, Deputy 
Prosecuting Attorney for Twin Falls County, Idaho, for a disposition hearing on a 
probation violation report filed against the above-named defendant. 
After hearing testimony and argument of counsel, the court finds as follows: 
1. The defendant entered a plea of guilty to the charge of Possession of a 
Controlled Substance, Methamphetamine, a felony, having occurred on or about the 15th 
day of July, 1997. 
2. The defendant was sentenced to the Idaho State Board of Corrections on 
June 11, 1998, for a period of seven (7) years, three (3) year(s) determinate, four (4) 
year(s) indeterminate. 
ORDER OF COMMITMENT AFTER PROBATION VIOLATION - 1 
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3. The sentence was suspended and the defendant was placed in the 180 day 
retained jurisdiction program. 
4. A Probation Violation was filed against the defendant on August 2, 1999. 
5. The court found that the defendant was in violation of his probation on 
August 31, 1999. 
IT IS ORDERED that the sentence of this court dated June 22, 1998 be 
imposed and is sentenced to the Idaho State Board of Corrections for a period not to 
exceed seven (7) years. Defendant shall serve a minimum of three (3) years deter-
minate, and is sentenced to a subsequent indeterminate period of four (4) years in 
accordance with Idaho Code section 19-2513. The precise period of time on the 
indeterminate portion of said sentence to be determined by other authorities according to 
law. The Defendant shall be given ) os2 days jail credit for time served in the Twin 
Falls County Jail. 
The defendant is remanded to the custody of the Twin Falls County Sheriff to 
be delivered by him into the custody of the proper officials of the said State Board of 
Corrections. 
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Sheriff 
Probation and Parole 
Defense counsel 
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Case No. CR-97-2157 
Plaintiff, 
vs. 
ROBERT PAUL LEWIS, 
Defendant. 
AMENDED 
ORDER OF COMMITMENT 




This matter came before the court on the 31 st day of August, 1999, before the 
Honorable James J. May, District Judge. Appearing were the above-named defendant 
with counsel, Mr. John Hansen, and Ms. Suzanne McIntosh, Deputy Prosecuting Attorney 
for Twin Falls County, Idaho, for a disposition hearing on a probation violation report filed 
against the above-named defendant. 
After hearing testimony and argument of counsel, the court finds as follows: 
1 . The defendant entered a plea of guilty to the charge of Possession of a 
Controlled Substance, Methamphetamine, a felony, having occurred on or about the 15th 
day of July, 1997. 
2. The defendant was sentenced to the Idaho State Board of Corrections on 
June 11, 1998, for a period of seven (7) years, threej3) year(s) g?t;':;[f!:inate, four (4) 
year(s) indeterminate. 
ORDER OF COMMITMENT AFTER PROBATION VIOLATION - 1 
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3. The sentence was suspended and the defendant was placed in the 180 day 
retained jurisdiction program. 
4. A Probation Violation was filed against the defendant on August 2, 1999. 
5. The court found that the defendant was in violation of his probation on 
August 31, 1999. 
IT IS ORDERED that the sentence of this court dated June 22, '1998 be 
imposed and is sentenced to the Idaho State Board of Corrections for a period not to 
exceed seven (7) years. Defendant shall serve a minimum of three (3) years deter-
minate, and is sentenced to a subsequent indeterminate period of four (4) years in 
accordance with Idaho Code section 19-2513. The precise period of time on the 
indeterminate portion of said sentence to be determined by other authorities.according to . -- • 
law. The Defendant shall be given 211 days jail credit for time served in the Twin Falls 
County Jail. 
The defendant is remanded to the custody of the Twin Falls County Sheriff to 
be delivered by him into the custody of the proper officials of the said State Board of 
Corrections. 




Dept. of Corrections-fax & c/copy sent 
Sheriff 
Probation and Parole 
Defense counsel 
Prosecuting attorney 
Appellate Public Defender 
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MEMORANDUM 
Twin Falls County Sentencing Judge 
Twin Falls County Prosecuting Attorney 
Twin Falls County Sheriff 
Parole Commission 
ROBERT PAUL LEWIS, 55108 
Twin Falls Case No. CR.97-2157 





This is to advise you that the Subject is being released from a Department of Correction institution 
to parole on the above date. He/ she will parole to: 
1203 Kenyon Road, Twin Falls, ID 83301 
If you wish any further information, please contact the Probation and Parole office in your area .. 
·') 0 I".'.':) ,) u' 
nnro17 rnnrn W\7?.0,1R07 (208)334-2520 FAX (208)334-3501 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 









Plaintiff, Case No. CR-98-03648 
vs 





JUDGMENT OF CONVICTION 
UPON A PLEA OF GUil TY TO **ONE FELONY COUNT, 
AND ORDER OF COMMITMENT. 
INTRODUCTION 
1. The date of sentencing is/was March 14, 2000, (hereinafter 
called sentencing date). 
2. The State of Idaho was represented by counsel Suzanne 
McIntosh, of the Twin Falls County Prosecutor's office. 
3. The defendant Robert Paul Lewis, appeared personally. 
4. The defendant was represented by counsel John Hansen. 
5. Nathan W. Higer, District Judge, presiding. 
JUDGMENT OF CONVICTION 
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11. ARRAIGNMENT FOR SENTENCING J.C.§ 19-2510 
IIL 
1. The defendant Robert Paul Lewis was informed by the Court 
at the time of the sentencing of the nature of his/her plea, which in 
this case is: 
COUNT I: 
Crime of: Delivery of a Controlled Substance, a felony 
Idaho Code; J.C.§ 37-2732 (a)(1)(A) 
Maximum Penalty: Imprisonment in the state penitentiary for life 
and a fine of $25,000. 
Guilty by Plea -- date of; February 22, 2000 
2. The defendant Robe1i Paul Lewis was asked by the Court 
whether he/she had any legal cause to show why judgment should 
not be pronounced against him/her, to which the defendant 
responded "No." 
PLEA OF GUil TY PREVIOUSLY ENTERED AND ACCEPTED 
1. The defendant Robert Paul Lewis, previously pied guilty on the 
date of February 22, 2000, (hereinafter called "the entry of 
plea"), to the crime set forth in paragraph II immediately 
above. 
2. At the entry of plea, pursuant to I. C.R. Rules 5 and 11, the 
defendant Robert Paul Lewis was advised by the Court of the 
following: 
(a) The nature of the charge against him/her, and the minimum 
and maximum penalties and other possible consequences 
thereof; 
(b) That he/she is not required to make any statement and that 
any statement made by him/her may be used against him/her 
in a court of law; 
(c) That he/she was presumed to be innocent; and 
(d) That by entering a plea of guilty to the above identified charge, 
he/she would be: 
(1) Waiving the right to a trial by jury; 
JUDGMENT OF CONVICTION 
(2) Waiving the right to require the State to prove each 
material element of the crime charged beyond a reasonable 
doubt; 
(3) Waiving the right to free Court appointed counsel to 
represent the defendant through a ju1y trial if the defendant 
was indigent; 
(4) Waiving the right to a speedy trial; 
(5) Waiving the right to challenge the State's evidence 
presented, and specifically the right to confront and cross 
examine the witnesses who testify against you; 
(6) Waiving the right to present evidence on your own 
behalf, specifically including the right to subpoena witnesses at 
the County's expense; 
(7) Waiving the right against compulsory self-incrimination 
which means the State could not call you as a witness or ask 
you any questions; you could testify at the trial if you wanted 
to, but you could not be required to testify; the jury would be 
instructed that this is your constitutional right and as such no 
finding or inference can be made from your exercising your 
right against compulsory self-incrimination; and the prosecutor 
is prohibited from referring to your exercising your right against 
compulsory self incrimination; 
(8) Waiving any and all possible defenses to the charge, 
both factual and legal; 
(9) Losing the right to appeal except as to the sentence 
imposed. 
3. Whereupon the defendant Robe1i Paul Lewis entered a plea 
of guilty to said charge. 
4. The Court inquired of whether any promises had been made 
to the defendant or whether the plea is a result of any plea 
bargaining agreement, and if so, the nature of !he agreement; 
and that the defendant was informed that the Court was not 
bound by any promises or recommendations from either party 
as to punishment; and 
JUDGMENT OF CONVICTION ') () () 
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5. The defendant was advised, in accordance with /.C.R. 11 
(d)(2), that if the Court does not accept the sentencing 
recommendation or request, the defendant nevertheless has 
no right to withdraw his/her guilty plea on that basis. 
6. The defendant stated and acknowledged that the plea was 
knowingly and voluntarily given; that there is a factual basis to 
support the said plea; and that the plea was given of his/her 
own free will and volition. 
7. Whereupon the Cowi accepted the plea of guilty and finds and 
adjudges the defendant Robert Paul Lewis guilty of the crime 
identified and set forth in paragraph II "Arraignment for 
Sentencing" above. 
8. The Court also finds that the plea was entered upon the 
advice and consent of the defense counsel. 
IV. SENTENCING DATE PROCEEDINGS 
On March 14, 2000, the sentencing date, and after the arraignment 
for sentencing as set forth in paragraph II "Arraignment for 
Sentencing" above, the Court proceeded as follows: 
1 . The Court determined that more than two (2) days had 
elapsed from the plea to the date of sentencing. I.C.R. Rule 33(a)(1). 
2. Discussed the presentence report and relevant matters with 
the parties pursuant to J.C.§ 20-220 and I.C.R. Rule 32. 
3. Offered an aggravation and/or mitigation hearing to both 
parties pursuant to I.C. § 19-2515(a). 
4. Determined victims rights and restitution issues pursuant to 
I. C. § 19-5301 and Article 1, § 22 of the Idaho Constitution. 
5. Heard comments and sentencing recommendations of both 
counsel and the defendant, pursuant to I.C. § 19-2515(b) and I.C.R. 
Rule 33(a)(1 ). 
6. The Court made its comments pursuant to I.C. § 19-2515(b), 
and discussed one or more of the criteria set forth in I.C. § 19-2521. 
JUDGMENT OF CONVICTION '1 \'! r) d V ·· 
V. THE SENTENCE 
A. COUNT l 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, as 
follows: 
1. Court costs: The Defendant shall pay court costs in the sum of 
$88.50. 
2. Penitentiary: The defendant, Robert Paul Lewis, be committed to 
the custody of the Idaho State Board of Correction, Boise, Idaho for a 
unified sentence (LC.§ 19-2513) of? years; which is comprised of a 
minimum (fixed) period of confinement of 3 years, followed by an 
indeterminate period of custody of 4 years, with the precise time of 
the indeterminate portion to be set by said Board according to law, 
with the total sentence not to exceed 7 years. Concurrent with case 
CR-97-2157 in Twin Falls County. 
3. Credit for time served: The defendant is given credit for time 
previously served on this crime in the amount of@ days. I.C. § 18-
309. 
4. Fine: The defendant is fined the sum of $ 1,000, and the 
defendant shall pay all costs, fees and fines ordered by this Court 
5. Department of Correction to take Robert Paul Lewis into 
custody within fourteen days: It is further ordered that the 
Department of Correction take the defendant into custody, for the 
commencement of the sentence, within fourteen (14) days of the date 
this judgment is file stamped. 
VI. ORDER REGARDING RESTITUTION 
1. Restitution: The Court determines that this case is appropriate 
for restitution, and pursuant to I.C. 37-2732(k) in the total amount of 
$1,463.35. 
VII. RIGHT TO APPEAL/LEAVE TO APPEAL IN FORMA PAUPERIS 
The Riaht: 
JUDGMENT OF CONVICTION 
The Court advised the defendant, Robert Paul Lewis, of his/her right 
to appeal this Judgment within forty-two (42) days of the date it is file 
stamped by the Clerk of the Court. I.AR. Rule 14 (a). 
In Forma Pauperis: 
The Court further advised the defendant of the right of a person who 
is unable to pay the costs of an appeal to apply for leave to appeal in 
forma pauperis, meaning the right as an indigent to proceed without 
liability for court costs and fees and the right to be represented by a 
court appointed attorney at no cost to the defendant. /.C.R. 33(a)(3); 
I.C. § 19-852(a)(1). 
VIII. ENTRY OF JUDGMENT - RECORD BY CLERK 
IX. 
The Court orders the Judgment and record be entered and prepared 
by the Clerk of the Court in accordance with J.C. § 19-2519 (a), and 
that in accordance with J.C.§ 19-2519 (b) - As soon as possible upon 
the entry of Judgment of Conviction the clerk shall deliver to the 
Sheriff of Twin Falls County, a certified copy of the Judgment along 
with a copy of the presentence investigation report, if any, for delivery 
to the Director of Correction pursuant to I.C, § 20-237, Idaho Code. 
BOND/BAIL 
The conditions of bail given in this case having been satisfied, the bail 
is ordered exonerated. l.C.R. 46(g). 
X. ORDER OF COMMITMENT 
It is ADJUDGED and ORDERED that the defendant be committed to 
the custody of the Sheriff of Twin Falls County, Idaho, for delivery 
forthwith to the Director of the Idaho State Board of Correction at the 
Idaho State Penitentiary, or other facility within the State designated 
by the State Board of Correction. 
XI. ORDER ON PRESENTENCE INVESTIGATION REPORTS 
The parties are hereby ordered to return their respective copies of the 
presentence investigative reports to the deputy clerk of the court. 
JUDGMENT OF CONVICTION 
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DATED: 
SIGNED: 
'han W. Higer, Dis net Jr 
State ol'Idaho f /.ti 
CountyofTwinFalle, ei. 01,.0 7,0o'f 
I hereby i-ernfy the foregoing to oo a fill!, . 
and correct copy of the original on file in the 
above entitled action. 
KRISTINA GLASCOCK 
CLERKOFTHEDISTRICTCOiJRT ( 
By ~W ~ I COURTSERVICES ZJ 
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NOTICE OF ORDER 
I, Tammie Cooley-Meyers, Deputy Clerk for the County of Twin Falls do hereby 
certify that on the day of March 14, 2000, I have filed the original and caused to be 
served a true and correct copy of the above and foregoing document: JUDGMENT 
OF CONVICTION UPON PLEA OF GUil TY TO ONE FELONY COUNT, AND 
ORDER OF COMMITMENT, to each of the persons as listed below: 
Prosecuting Attorney: Suzanne McIntosh 
Defense Counsel: John Hansen 
Defendant: Robert Paul Lewis 
JUDGMENT OF CONVICTION 
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COUNTY OF TWIN FALLSTY 
DISTRICT COURT 
STATE OF IDAHO, 
Plaintiff, 
vs. 
KIM LEE HOWARD, 
Defendant. 
Case No. CR98-1585 
JUDGMENT OF CONVICTION 
AND ORDER OF COMMITMENT 
D.O.B. 
S.S. 
This matter came on a sentencing hearing on the 5th day of 
October, 1998, before the Honorable Roger Burdick, District Judge. 
Appearing were Mr. ,Tohn Brody, Deputy Prosecuting Attorney for Twin 
Falls County, Idaho; and the defendant, with his counsel, Mr. 
Michael Wood. The defendant was advised by the Court that it had 
received a report prepared by the Department of Corrections and 
being fully advised the Court entered the judgment as follows: 
IT IS HEREBY ORDERED that judgment of guilt be entered 
against the defendant on his plea of guilty to the charge of Counts 
I-Possession of a Controlled Substance With Intent to Deliver, 
Marijuana and II- Possession of a Controlled Substance with Intent 
to Deliver, Methampehtamine, a felonies, which occurred on or about 
the 23rd day of April, 1998, in the City and County of Twin Falls, 
State of Idaho, 
JUDGMENT OF CONVICTION 
AND ORDER OF COMMITMENT 1 
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IT IS FURTHER ORDERED that the defendant be committed to the 
Idaho State Board of Corrections at Boise, Idaho, for a period not 
to exceed seven (7) years. Defendant shall serve a minimum of 
three ( 3) years in custody and is sentenced to a subsequent 
indeterminate period of four (4) years in accordance with Idaho 
Code Section 19-2513. The precise period of time on the indetermi-
nate portion of said sentence to be determined by other authorities 
according to law. 
The defendant is further ordered to pay the following: 
1. Defendant shall pay $1000. 00 fine and $3 8. 5 0 
court costs. The defendant shall also pay $50.00 to 
the Victim's Crime Fund. Payments to be made to the 
Court Services, P. o. Box 126, Twin Falls, Idaho, 
83303. In each count. 
2. A revi"ew hearing is set for February 22, 1999, 
at,;8:30 a:m., unless jurisdiction is relinquished. 
;~OVlDED HOWEVER that ·•jurisdiction of said defendant is 
retained in this Court for :.'i:2.0 ·days, and at the expiration of that 
time be returned to this Court for review of sentence. Retained 
jurisdiction will commence upon receipt of the defendant by the 
Department of Corrections. After completion of the program, the 
is to be transported back for hearing on February 22, 1999. 
The defendant is, therefore, remanded to the custody of the 
Twin Falls County Sheriff to be delivered by him within 14 days 
into the custody of the proper officials of the Board of 
JUDGMENT OF CONVICTION 




DATED this 5th day of October, 1998. 
C: ~~~~~~~Gt-~ 




Probation and Parole 
Appellate Public Defender 
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District Judge 
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Case No. CR98-1585 
ORDER OF PROBATION AFTER 
RETURN FROM 120 DAYS 
This matter came on for review hearing on the 22nd day of February, 1999, 
before the Honorable Roger Burdick, District Judge. Appearing were the defendant, with 
her counsel, Mr. Michael Wood, and Mr. Benton Larson, Deputy Prosecuting Attorney for 
Twin Falls County, Idaho. 
After hearing, the court finds as follows: 
1. The defendant was sentenced to the Idaho State Board of Corrections on 
October 5, 1998, for a period of seven (7) years, three (3) years determinate, four (4) 
years indeterminate, placing the defendant in the 120 day retained jurisdiction program. 
WHEREAS, the defendant entered a plea of guilty to the charge of Count /-
Possession of a Controlled Substance with the Intent to Deliver, Marijuana, a felony, and 
Count II-Possession of a Controlled Substance with the Intent to Deliver, 
Methamphetamine, a felony, which occurred on or about the 23rd day of April, 1998, in 
ORDER OF PROBATION AFTER 
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the City and County of Twin Falls, State of Idaho. 
IT IS ORDERED that the said defendant be placed in the custody and 
supervision of the Idaho State Board of Corrections at Boise, Idaho, for a period not to 
exceed seven (7) years. Defendant shall serve a minimum of three (3) years determinate 
and is sentenced to a subsequent indeterminate period of four (4) years in accordance 
with Idaho Code Sec. 19-2513. The precise period of time on the indeterminate portion 
of said sentence shall be determined by other authorities according to law. 
PROVIDED HOWEVER, that the execution of said sentence is hereby 
suspended, and the defendant is placed on probation for a period of four (4) years, under 
the legal custody and control of the above Court and Division of Probation and Parole for 
the State of Idaho. This probation shall be subject to the terms and conditions as set 
forth in the Judgment of Conviction and Order of Commitment and the Pocatello 
Women's Correctional Center, report. 
CONDITIONS of this probation are as follows: 
1. Defendant shall pay the outstanding fines and costs imposed on 
October 5, 1998. Payments are to be set by the Department of 
Probation and Parole. Payments to be made to the Court 
Services, P. 0. Box 126, Twin Falls, Idaho 83303. ----
2. Probation Officer may determine the level of supervision necessary 
to carry out the terms of probation. __ _ 
3. Defendant shall maintain full time or be seeking full-time 
employment, defendant may also attend school. ___ _ 
ORDER OF PROBATION AFTER 
RETURN FROM 120 DAYS-2 
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4. Defendant shall not consume any alcohol and/or drugs 
whatsoever. ----
5. Defendant shall not frequent any establishment where alcohol is 
the major source of Income. ___ _ 
6. A probation officer has the right of reasonable search and seizure 
of defendant's person, residence, or vehicle without a search 
warrant. ___ _ 
7. Defendant, at his own expense, shall submit to a chemical test of 
the blood, breath, or urine for the detection of substance abuse 
when requested by his probation officer. ___ _ 
8. Defendant, at his own expense, shall obtain an evaluation and 
shall participate in any treatment recommended by that evaluation 
or ordered by his probation officer.. ___ _ 
9 .. Defendant shall enroll and complete any counseling 
recommened by her probation officer. __ _ 
10. Defendant shall enroll and complete any drug counseling as 
recommended by her probation officer. __ 
11. Defendant shall attend aa/na as recommended by her probation 
officer. __ _ 
12. Defendant shall submit to financial counseling. __ _ 
13. Defendant shall submit a monthly budget to her probation 
officer. __ _ 
14. Defendant shall abide by the standard terms and conditions 
imposed by the Department of Probation and Parole. __ _ 
15. Defendant shall complete 100 hou,s of community service and 
pay an insurance fee of $60.00. __ 
ORDER OF PROBAT\ON AFTER 
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16. Defendant shall not commit any further misdemeanor or felony 
violations. __ _ 
17. Defendant shall pay monthly for supervision service rendered by 
the Department of Corrections, (within the State of Idaho), Division of 
Probation and Parole, per Idaho Code Section 20-225. __ _ 
DATED this 25th day of February, 1999. 
ORDER OF PROBATION AFTER 
RETURN FROM 120 DAYS-4 
ROGER BURDICK 
District Judge 
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I have read or had read to me and fully understand and accept all the 
conditions, regulations, and restrictions under which I am being granted probation. I will 
abide by and confirm to them strictly and fully understand that my failure to do so may 
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This matter came on for hearing on 17th day of April, 2000, before the 
Honorable Roger Burdick, District Judge, for disposition hearing on a probation violation. 
The defendant was personally present and represented by Mr. Michael Wood, and Ms. 
Suzanne McIntosh, Deputy Prosecuting Attorney for Twin Falls County, Idaho appeared 
for the State. 
WHEREAS, the said defendant Kim Lee Howard, having entered a plea of 
guilty to the charge of Count I-Possession of a Controlled Substance wit the Intent to 
Deliver, Marijuana, a felony and Count II- Possession of a controlled Substance wit the 
Intent to Deliver, Methamphetamine, a felony, having occurred on or about the 23rd day 
of April, 1998. 
After hearing, the Couri finds as follows: 
1. The defendant was sentenced to the Idaho State Board of Corrections on 
CONTINUED PROBATION 
AFTER PROBATION VIOLATION - 1 
,',/ . i 
October 5, 1998, for a period of seven (7) years, three (3) years fixed, four (4) years 
indeterminate, with the court placing the defendant in the 120 day retained jurisdiction 
program. 
1. On February 22, 1999, the defendant was placed on probation for a period 
of 4 years. 
3. A report was filed on February 18, 2000. 
4. The defendant entered an admission on April 3, 2000. 
IT IS NOW THEREFORE ORDERED that the defendant's probation be 
continued under the legal custody and control of the above Court and Director of 
Probation and Parole for the State of Idaho. That said probation shall be subject to the 
same terms and conditions as set out in the Order of Probation After Return from 120 
Days dated February 25, 1999. 
Defendant shall serve 10 days jail. To be served in 5 weekends; Friday 6 p.m. 
to Sunday 6 p.m. Defendant shall report to the jail beginningA,pr? 21, 2000 al 6:00 p.m. 
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vs. 











CASE NO. CR98-2350 
JUDGMENT OF CONVICTION 
AND ORDER OF COMMITMENT 
D.O.B.: 5/4/78 
S.S.: HA1015851 ID 
This matter came on the 29th day of July, 1998, before the Honorable Roger Burdick, 
Distiict Judge. Appearing were Mr. Benton Larson, Prosecuting Attorney for Twin Falls County, 
Idaho; and the defendant, with his counse~ Mr, Tony Valdez for a sentencing hearing. The defendant 
was advised by the CoUlt that it had received a repo1t prepared by the Depa1tment of Conections and 
being fully advised the Comt. entered the judgment as follows: 
IT IS HEREBY ORDERED that judgment of guilt be entered against the defendant on his 
plea of guilty to the charge of Escape, a felony, which occuned on or about the 17th day of June, 
1998, in the City and County ofTwin Falls, State ofldaho. 
IT IS FURTBER ORDERED that the defendant be col1ll1litted to the Ida:lio State Board 
of Corrections at Boise, Idaho, for a period not to exceed five (5) years. Defendant shall serve a 
minimum of three (3) years in custody and is sentenced to a subsequent indeterminate period of two 
JUDGMENT OF CONVICTION 
AND ORDER OF COMMITMENT 1 
FXHIBrr -'c._4 ·; G 
., 
,,'"' 
(2) years in accordance with Idaho Code Section 19-2513. The precise period of time on the 
indeterminate po1tion of said sentence to be determined by other authorities according to law 
PROVIDED HOWEVER that jurisdiction of said defendant is retained in this Comt for 
120 days with the recommendation for placement at the Community Work Center, and at the 
expiration of that time be returned to this Court for review of sentence. Retained jurisdiction will 
commence upon receipt of the defendant by the Department of Corrections. The comt will prepare 
a transpo1t order after the completion of the program 
The defendant is, therefore, remanded to the custody of the Twin Falls CoU11ty Sheriffto 
be delivered by him into the custody of the proper officials of the Board of Corrections. 
DATED this 31st day ofJu:ly, 1998. 
JUDGMENT OF CONVICTION 
AND ORDER OF COMMITMENT 2 
v 4 , ' m s_."'0'"&_r,,/ci::_ 
ROGER ICK 
District Judge 
State of Idaho f 
Coun~ of Twin Falla, llll. / t) · O 3 fl)O ;-
I hero by certify the foregoing to be a i 
and correct copy of the original on file in the 
above entitled ac(ion. 
KRIB11NA GLASCOCK 
CLERK OF THE DISTRJ,C'l' COURT 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC OF THE Cli:Hi( 
0V- .-- GCP'UTY 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
STATE OF IDAHO, ) 
) 





ORDER OF PROBATION AFTER 
RETURN FROM 120 DAYS 









On the 25th day of January, 1999, Amber Dawn Zaccone, appeared before the Honorable 
Roger Burdick, District Judge. Also appearing were her counsel, Mr. Tony Valdez and Mr. John Brody, 
Deputy Prosecuting Attorney 1br Twin Falls County, Idaho; that tirne having been set for a review hearing 
in the above-entitled case. 
WHEREAS, the defendant entered a plea of guilty to the charge of Escape, a felony, which 
occurred on 01· about the 17th day of June, 1998, in the County of Twin Falls, State of Idaho. 
Mer hearing, the court finds as follows: 
I. The defendant was sentenced to the Idaho State Board of Corrections on July 29, 1998, 
fo1· a period of five (5) years, two (2) years determinate, three (3) years indetermi 
nate, with this court placing the defendant in the 120 days retained jurisdiction program. 
ORDER OF PROBATION AFTER RETURN FROM 120 DAYS - I EXHlBrr_C_ 
IT IS ORDERED the defendant be placed in the custody and supervision for the State of Idaho 
State Board of Corrections at Boise, Idaho, for a period not to exceed five (5) years. Defendant shall 
serve a minimum of two (2) years in custody and is sentenced to a subsequent indeterminate period of 
three (3) years in accordance with Idaho Code Sec. 19-2513. The precise period of time on the 
indeterminate portion of said sentence to be determined by other authorities according to law. 
PROVIDED HOWEVER, that execution of said sentence is hereby suspended, placing the 
defendant on probation for three (3) years, under the legal custody and control of the above Court 
and Division of Probation and Parole for the State of Idaho. The probation shall be subject to the 
following terms and conditions: 
SPECIAL CONDITIONS: 
I. Defendant shall pay outstanding fines and costs imposed on July 29, 1998. 
Payments to be set by the Department of Probation and Parole. Payments 
to be made to Court Services, P.O. Box 126, Twin Falls, Idaho 83303. f\Z 
2. Defendant shall not consume, possess, or transport any alcohol. f\Z. 
3. Defendant shall not consume, possess or transport any drug unless 
prescribed by a physician._&"2:,_ 
4. Defendant shall not frequent any establishment where alcohol is a major 
source of income. ji\7 
5. Defendant shall enroll and complete rehabilitation as recom.mended by his 
probation officer . ./JZ.. 
6. Defendant shall obtain and maintain full-time employment and or student 
status. ,A z..._ 
7. Department of Probation and Parole may impose the level of supervision 
deemed necessary to carry out the terms of probation.~ 
ORDER OF PROBATION AFTER RETURN FROM 120 DAYS - 2 
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,, 
8. Defendant shall not associate with individual(s) specified by his probation 
officer._A7=-
9. Defendant, at his own expense shall submit to a chemical test of blood, 
breath or urine for the detection of substance abuse when requested by hfs 
probation officer.(Every 2 weeks for the first 4 months, otherwise orde1-ed by 
the court) f\--z_ 
I 0. A probation officer has a right to reasonable to search and seizure of the 
defendant's person or residence, or vehicle without a search warrant.fl -z_ 
I I . Defendant shall attend AA or NA 90 meetings for the first 90 
days. f\Z"" 
12. Defendant shall obtain a sponsor within 14 days. JJZ-
13. Defendant shall not possess nrearm(s) or weapon(s).Jl:2 _ 
I 4. Defendant shall not commit any further misdemeanor or felony 
violations.~ 
15. Defendant shall abide by the standard terms and conditions imposed by 
the Department of Probation and Parole. fl: 'Z, 
I 6. Defendant shall pay a supervision fee for services rendered by the Department 
of Probation and Parole for the State of Idaho, pursuant to I. C. 20-255. AC 




ORDER. OF PROBATION AFTER RETURN FROM 120 DAYS - 3 
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1 
I have read or had read to rne and fully unde,-stand and accept all the conditions, regulations, 
and restrictions under which I am being granted probation, I wili abide by and confirm to them strictly 
and fully understand that my failure to do so may result in the revocation of my probation. 




ORDER OF PROBATION AFTER RETU"'N FROM 120 DAYS - 4 
4 ,, ' l . .... -"• 
FIELD AND COMMUNITY SERVICES 
AGREEMENT OF SUPERVISION 
1. LAWS AND COOPERATION: I shall respect and obey all laws and comply witfJ8l lawful request of my 
supervising officer or an agent of the Division of Field and Community Services. -
2. RESIDENCE: I shall not change residence without first obtaining written permission from my supervising 
officer. A,? • 
3. REPORTS: I will submit a truthful, written rA=:L? my supervising officer each and every month and shall 
report in person on dates and times specified. 
4. TRAVEL: I will not leave the state or the assigned district without first obtaining permission from my 
supervising officer. My assigned di.strict is d) r,s+t,,1c. +- -::;- . A 2 
5. EMPLOYMENT: I shall seek and maintain employment, or a program approved by my supervising officer, 
shall not change employment or program without first obtaining written permission from my supervision officer. 
AZ-
6. SEARCH: I agree and consent to the search of my person, automobile, real property, and any other 
property at any time and at any place by any Agent of the Division of Field and Community Services and waive 
my constitutional right to be free from such searches. A L 
7. WEAPONS/CONTRABAND: I shall not purchase, carry, own, .or have in possession or control any firearm, 
ammunition, explosives, or other weapons. Firearms, weapons, and contraband seized will be forfeited to the 
Department of Correction for disposal. A L 
8. CONTROLLED SUBSTANCES: I shall not use or possess any controlled substances unless lawfully 
prescribed by a licensed physician. I agree to submit to tests for controlled substances or alcohol, at my own 
expense, as requested by my supervising officer or any agent of the Division of Field and Community Services. 
A:Z 
9. RESTITUTION: I shall pay restitution and other fees as ordered in the sum of$-\ i b . Payments will be 
made at the rate of $ __ _,..er month beginning on the ___ day of __ ...., 19 __ . A receipt for all 
payments will be submitted to my supervising officer within thirty (30) days of payment. __ _ 
10. COST OF SUPERVISION: I will comply with Idaho Code 20-225 which authorizes a cost of supervision 
fee. fl::Z, 
SPECIAL INSTRUCTIONS: 
1. Comply with court order(s) A 7 
2. ---------------------------------
3. ---------------------------------
1 have read, or have had read to me, the above agreement. I understand and accept the conditions of 
supervision under which I have been released. I agree to abide by and conform to them and understand that 
my failure to do so may result in the revocation of my probation or parole. 
Q CY:f\ h~ a n Cl '13--t' £' l'fb 2 , ,,---K WJJ,. \Jk cD /'0.Q \ 
Signature of Client ~l 
Date Accepted 
Revised 12197 (:\supervision agreement 
GRANT P .. LOEBS 
Prosecuting Attorney 
for Tv.1n Falls County 
P.O. Box 126 
Twin Falls, ID 83303 
Phone (208) 736-4020 
Fax:: (208) 736-4120 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE C01.JJ'.1TY OF TWIN FALLS 














Case No. CR 98-2350 
ORDER AND JUDGMENT 
OF RESTITUTION 
IT IS HEREBY ORDERED that AMBER ZACCONE pay restitution in the following 
amounts: 
$298.12 to Sears, 1543 Poleline Road East, Twin Fails, Idaho 83301; 
$15537toFredMeyer, 705BlueLakesBlvd., TwinFalls,Idaho 83301; 
i r ; ! ls, ; / 
$683.63 to First Security Bank, (CookieBasket/Zaccone Restitution), P. 0. Box: 25237, Salt Lake 
City, Utah 84125. 
Order and Judgment 
of Restitution - 1 
, . ~ 
,, / 
That such payments be monitored by said Probation Officer through the Probation Office, 
and paid to the Clerk of the Court, P. 0. Box 126, Twin Falls, Idaho, 83303. 
If restitution is not paid in full by the date for termination of probation, said probation may 
be extended until restitution is paid in full. 
DATED this ;.2lt of February, 1999. 
7Z ~J--~ 
Judge 
CERTIFICATE OF SERVICE 
I hereby certify that on the tCS--day of January, 1999, I served a copy of the foregoing 
ORDER OF JUDGMENT AND RESTITUTION to the following: 
Benton E. Larsen 
Deputy Prosecuting Attorney 
PO Box 126 
Twin Falls, ID 83303-0126 
Office of the Public Defender 
Attorney for Defendant 
PO Box 126 
Twin Falls, ID 83303-0126 
Order and Judgement 
of Restitution · 2 
[,,Y Court Folder 
[ 1 Mail 
[ ] Fax 










~ty Clerk -7 
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IN THE DISTRICT COURT OF THE FIFTH. J'J'oi~~STRl6T8F-THE 
G L:EfU< 
STATE OF IDAHO, IN AND FOR THE COtJNT·Y-GF-+WIN,FAt\.'.S. 
STATE OF IDAHO, 
Plaintiff, 
vs. 












Case No. CR98-2350 
ORDER OF COMMITMENT 
AFTER PROBATION VIOLATION 
D.O.B.: 5/4/78 
S.S.: 292/78/5849 
This matter came before the court on the 3rd day of April, 2000, before the 
Honorable Roger Burdick, District Judge. Appearing were the above-named defendant 
with counsel, Mr. Brett Anthon, and Mr. Benton Larsen, Deputy Prosecuting Attorney for 
Twin Falls County, Idaho, for a disposition hearing on a probation violation report filed 
against the above-named defendant. 
After hearing testimony and argument of counsel, the court finds as follows: 
1 . The defendant entered a plea of guilty to the charge of Aid and Abet 
Burglary, a felony, having occurred on or about the 17th day of June, 1998. 
2. The defendant was sentenced to the Idaho State Board of Corrections on 
July 29, 1998, for a period of five (5) years, two (2) years determinate, three (3) years 
indeterminate, placing the defendnt in the 120 day retained jurisdiction program. 
A : r, 
3. The defendant was placed on probation on January 25, 1999. 
4. A Probation Violation was filed against the defendant on January 19, 2000. · 
5. The defendant entered an admission on March 6, 2000. 
IT IS ORDERED that the sentence of this court dated July 29, 1998 be imposed 
and is sentenced to the Idaho State Board of Corrections for a period not to exceed five 
(5) years. Defendant shall serve a minimum of two (2) years determinate, and is 
sentenced to a subsequent indeterminate period of three (3) years in accordance with 
Idaho Code section 19-2513. The precise period of time on the indeterminate portion of 
said sentence to be determined by other authorities according to law. The Defendant 
shall be given 43 days jail credit for time served in the Twin Falls County Jail. 
The defendant is remanded to the custody of the Twin Falls County Sheriff to 
be delivered by him into the custody of the proper officials of the said State Board of 
Corrections. 






Dept. of Corrections-fax & c/copy sent 
Sheriff 
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Case No. CR98-2350 
VS. 
Amended 
ORDER OF COMMITMENT 
AFTER PROBATION VIOLATION 




This matter came before the court on the 3rd day of June, 2000, before the 
Honorable Roger Burdick, District Judge. Appearing were the above-named defendant 
with counsel, Mr. Brett Anthon, and Mr. Benton Larsen, Deputy Prosecuting Attorney for 
Twin Falls County, Idaho, for a disposition hearing on a probation violation report filed 
against the above-named defendant. 
After hearing testimony and argument of counsel, the court finds as follows: 
1. The defendant entered a plea of guilty to the charge of Escape, a felony, 
having occurred on or about the 17th day of June, 1998. 
2. The defendant was sentenced to the Idaho State Board of Corrections on 
July 29, 1998, for a period of five (5) years, two (2) years determinate, three (3) years 
indeterminate, placing the defendant in the 120 day retained jurisdiction program. 
3. The defendant was placed on probation on January 25, 1999. 
4. A Probation Violation was filed against the defendant on January 19, 2000. 
EXH1srr C 
"' 
5. The defendant entered an admission on March 6, 2000. 
IT IS ORDERED that the sentence of this court dated July 29, 1998 be imposed 
and is sentenced to the Idaho State Board of Corrections for a period not to exceed five 
(5) years. Defendant shall serve a minimum of two (2) years determinate, and is 
sentenced to a subsequent indeterminate period of three (3) years in accordance with 
Idaho Code section 19-2513. The precise period of time on the indeterminate portion of 
said sentence to be determined by other authorities according to law. The Defendant 
shall be given 43 days jail credit for time served in the Twin Falls County Jail. 
The defendant is remanded to the custody of the Twin Falls County Sheriff to 
•,' 
be delivered by him into the custody of the proper officials of the said State Board of 
Corrections. 
DATED this 14th day of June, 2000. 
c: 4/4/00 
Dept. of Corrections-fax & c/copy sent 
Sheriff 
Probation and Parole 
Defense counsel 
Prosecuting attorney 
District Ju, ge 
State of!dul!o ~ 
County of Twin lla)I,, ~n,l() o?, Or 
I hereby C!ll'\ify thdorogph\g to ho a . ·. · e 
and CO)'l'(lO\ QQDY of i:lw iirl~nl11 OP file in the 
above en\itlad aiiirm. 
l{)US11N4 QLAfJCODI\ 
CLERK OFTH!l DISTRJOT COURT 
' / 
By (4=~0~.J, . 
U i.:. ,_; 9, 1997 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
THE STATE OF IDAHO, ) Case No. CR 97-2882 
) 
Plaintiff, ) 
) JUDGMENT OF CONVICTION 
) and ORDER OF PROBATION 
vs. ) 
) 




on the 8th day of December, 1997, Amber Dawn zaccone, 
appeared before the Honorable Daniel B. Meehl, District Judge. 
Also appearing were her counsel, Tony Valdez and Calvin Campbell, 
Deputy Prosecuting Attorney for Twin Falls County, Idaho; that time 
having been set for imposition of sentence in the above case for 
the crime of Burglary, a felony, Idaho Code Section 18=1401, 
IT IS HEREBY ORDERED that judgment of guilt be entered 
against Amber Dawn Zaooone, having been fOund guilty of the charge 
of Burglary, a felony, which occurred on or about the 15th day of 
September, 1997, in the County of Twin Falls, State of Idaho. 
IT IS THE SENTENCE of this court that the defendant be 
placed in the custody and supervision of the Idaho State Board of 
Corrections at Boise, Idaho, for a period not to exceed four (4) 
JUDGMENT OF CONVICTION and ORDER OF PROBATION - 1 
,. 
years. Defendant shall serve a minimum of two (2) years in custody 
and is sentenced to a subsequent indeterminate period of two (2) 
years in accordance with Idaho Code Sec. 19-2513; the precise 
period of time on the indeterminate portion of said sentence to be 
determined by other authorities according to law. 
PROVIDED HOWEVER, that the execution of said sentence is 
hereby suspended, and the defendant placed on probation for a 
period of three (3) years, under the legal custody and control of 
the above court and the Division of Probation and Parole for the 
state of Idaho. The probation shall be subject to the terms and 
condi tiom; as follows: 
SPECIAL CONDITIONS to this probation are as follows: 
1. Defendant shall pay $28.50 court costs. 
shall also pay $50.00 to the Victim's Crime 




Box 126, Twin 
2. Defendant shall pay restitution to Lee Lampe, 197 Locust 
Street South, Twin Falls, Idaho, in the amount of $178.00. 
R. ~sti~ution. Payment to .be made throt,,gh the Clerk of the 
District Court at the above address. t:tZ 
3. Defendant shall pay $50.00 to Twin Falls County for 
restitution for the services of the public defender. Pay-
ment to be. mai;ie IAt9-, the Clerk of the District Court at the 
above address. IU £-
4. Defendant shall obtain an updated substance abuse 
evaluation and shall undergo any treatment and/g,r &ounseling 
programs ordered by her probation officer. _ __;.M_o.._c___ 
JUDGMENT OF CONVICTION and ORDER OF PROBATION - 2 
5. Defendant shall be supervised 
su~ervision deemed appropriate by 
at whatever level of 
her probation officer . . ::z 
( 
6. Defendant shall submit to physical testing of her 
blood, breath or urine at the request of her probation 
oft!z to detect the presence of illegal substances. 
7. Defendant shall submit to search and seizure of 
her person, vehicle or ½~s1gence at the request of 
her probation officer._,TT-'-_c__=~ 
8. Defendant shall, at her own expense, submit to a 
polygraph ex'Aination at the request of her probation 
officer. f\ C < 
9. Defendant shall complete 
program a~d other programs 
officer. ±\< 
the cognitive self-awareness 
if ordered by her probation 
10. Defendant's p. robation off:~' cer shal 1 have the right 
to limit her associations. f(_._, 
' 
11. Defendant's probation officer has the autpo;i;:Jty to 
order up to 50 hours of community service. tttc , 
12. Defendant must not possAs, transport or consume any 
alcohol or illegal drugs. :C,, 
13. Defendant shall pay $30. 00 per month for supervision 
service rendered by the Department of Corrections, (within 
the State of Idaho) , Di vision of Probation and Parole, pei· 
Idaho Code Sec. 20-225. fr Z. 
14. standard terms and conditions. ft C--
th day of December, 1997. DATED this q 
~$M~fl 
ANIEL . MEEH 
District Judge 
JUDGMENT OF CONVICTION and ORDER OF PROBATION - 3 
Suitoofldalw ri~ County of Twin Fallii, ss. I o 7 0 
l hereby certify the foregoing to be a 
and correct copy of the original on file in the 
above entitled action. 4 2 
KRISTINA GLASCOCK 
-·· .... .-...-r r-nrmm nTCl"l'P1fllll (':{'fffRT 
I have read or had read to me and fully understand and 
accept all the conditions, regulations, and restrictions under 
which I am being granted probation, I will abide by and confirm to 
them strictly and fully understand that my failure to do so may 

















STATE OF IDAHO DEPARTMENT OF CORRECTION 
FIELD AND COMMUNITY SERVICES 
AGREEMENT OF SUPERVISION 
LAWS AND COOPERATION, I ihall reapect and obey all laws and comply with any lawful requeat of 
my superviBing officer or an agent of the Division of Field and Community Servic.cs. A C 
RESIDENCE. I sb.aU not change residence without first obtaining written permission from my 
supervising officer. f1 ::Z _ 
' 
REPORTS. I will submit a truthful, written report to A supervising officer eac), and every month, and 
shall report in person on dates and times specified. G · 
' 
'fllA VEL. I will not kave the state or the assigned district without first ~ining permission from 
my supervising officer. Assigned district is: d ·, c; -f , S: -_,_fl--1--==:......-
EMPLOYMENT. I shall seek and maintain employment, or a program approved by my 
supervising officer, !'lld shall not change emplo)'!!lent or program without first obtaining written 
perroission from my supervising officer. f'.I 2-
SEARCH. I will submit to search ofmy person, residence, vehicle, and/or property, conduc.1¢ in a 
reasonable manner by any agent of the Division of Field and Community Services. __,fl'-4-· .,..:c..._=~ 
WEA.PONS/CONTRABAND. I shall not purchase, carry, own or have in possession or control any 
firearm, ammunition, explosives, or .other weapons. Firearms, weapons, and contraband seized will be 
forfeited to the Department of Correction for disposal. Jt G/ · · 
CONTROLLED SUBSTANCES .. I shall not use or posses any controlled substances unless lawfully 
prescnbed by a licensed physician. I agree to submit to tests for controlled substances or alcohol, at my 
own expense, as requested by my supervising officer or any agent of the Division of Field and 
Community Services. ff2~ · . o· 
RESTITUI'ION. I shall pay restitution and other fees as ordered in the sum of$ ·jO(o'SO_ ,f- '5 O 9, 
10. 
11. 
Payments will be made at the rate of$ :J{)0 " per month beginning on the --+--'day of 
:Jo D , 19 !liL_. A receipt for all payments will be submitted to my supervising officer 
within thirty (30) days of payment ffZ:..-
COST OF SUPERVISION. I will comply with Idaho Code 20-225 which authorizes a cost of 






= ~ Court ~der Cs) :Jisz__ 
I have read, or have had read to me, the above agreement. I understand and accept the conditioru of supervision 
under which I have been released. l agree to abide by and conform to them and understand that my failure to do so 
may result in the revocation of my probation and parole . 
...L.£!..f:.f:::!::tru...LUZJ.;,.,~=:::~'.:: c:fYI&tUz!wotas Wi::;;r 
Date Accepted 
4 ·:> .• 
-i ,, . 
'OISTRICT COUR1 
Fifth Judichi "'i,·,rict 
County of .,-,,,..0 <one · 'daho 
MAY 0 1998 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAt; l'.l!'STRIC1' OF~ll)ll( 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
THE STATE OF IDAHO, 
Plaintiff. 
vs. 











Case No. CR 97-2882 
·oRDER OF PROBATION 
A)"TER PROBATION VIOLATION 
_____________ ___; ___ ) 
This matter came on for hearing on the 4th day of May, 1998, 
before the Honorable Daniel B. Meehl, District Judge I for a 
disposition hearing on a probation violation report filed against 
the above-named defendant .. Appearing were the defendant with 
counsel Paul Riggins i· and Calvin Campbell, Deputy Prosecuting 
Attorney for Twin Falls County, Idaho. 
After hearing argument of counsel, the court finds as 
follows: 
1. That the defendant was sentenced to the Idaho State 
Board of Corrections on December 8, 1997, to four ( 4) years in 
custody, two ( 2) year determinate and to a subsequent indeterminate 
period of two (2) years. 
2, That said sentence was suspended and the defendant 
was placed on probation for a period of three (3) years. 
4 ~ r: / ) - ,. 
3. That a Probation Violation was filed against the 
defendant on January 20, 1998. 
4. That the defendant admitted to violating her probation 
on February 10, 1998, which admission was accepted, and the Court 
found the defendant had violated the terms -of her probation. 
WHEREAS, Amber Dawn Zaccone, the said def-end.ant having been 
found guilty of Burglary I Idaho Code Section 18'-1401, a felony 1 
having occurr-ed on or about September 15, 1997, in the County of 
Twin Falls, State of Idaho. 
IT IS NOW THEREFORE ORDERED that the defendant's pr,obation 
is extended to May 4, 2.0.01, on the original terms of probation. 
The following terms and conditions are added: 
1. Defendant shall pay an additional $75.00 to 
~wJj?F~1,ls County for public -defender services. 
2. Defendant shall serve a term o.f 1'80 days in 
the Twin Falls -County .criminal Justice Facility 
an~ shall b<; given cr!'~i~t for 111 days served 
pn.or to this date. W-<' 
3. Defendant shall not be released until her 
hom'; situl':tJ.-e'f) is approved by her probation 
officer.~t~-~~~-
4. Defendant shall complete all follow-up 
treatment w····· or counseling ordered by her 
officer. -+-'~-
probation 
5. Defendant shall be supervised 
sup~rvisioW~med appropriate by 




Ali DATED this if day of 
I have·l'."ead or had read to me and fully understand and 
accept all of the conditions, regulations and restrictions under 
whk,h I .a:my being ,granted pr.obation. I will abide by and conform 
to them strictly and fully understand that my failur·e to do so 







Fifth Judicia1 ··v · riet 
County ol Twir - · .. ~JD. 
DEC I,; !998 
By 
d 
IN THE DISTRICT COURT· OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 






AMBER DAWN ZACCONE, ) 
ORDER OF PROBATION AFTER 
RETURN FROM RETAINED 
JURISDICTION 
) 
Defend11-nt. ) DOB: 
) SS#:
This matter ca1ne on for review hearing on the 14th day of 
December, 1998, before the Honorable Daniel B. Meehl, District 
Judge. Appearing were the above-named defendant, Amber Dawn 
Zaccbne, with her counsel, Paul Riggins; and Benton Larsen, Deputy 
Prosecuting Attorney for Twin Falls County, Idaho. 
The defendant entered a plea of guilty to the charge of 
Burglary, a felony, which occurr<;,d on or about the 15th day of 
September, J.997. 
The defendant was sentenced to the Idaho State Board of 
Corrections on December 8, 1997, for a period of four (4) year::;, 
two (2) years determinate, two (2) years indeterminate. The prison 
sentence was suspended and the defendant was placed on probption. 
ORDER OF PROBATION AFTER RETURN FROM 120 
DAYS FOR PROBATION VIOLA'I'ION - 1 
on June 15, 1998 and June 29, 199B, probation violations were filed 
against the defendant. She appeared in Court on July 27, 1998 and 
admitted to the probation violations'. Her sentence was imposed at 
that time. This Court retained jurisdiction of said defendant for 
120 days. 
The defendant is now before the Court for a review after her 
120 day rider. 
IT IS NOW THEREFORE ORDERED that the execution of said 
sentence is hereby suspended, and the defendant is placed on 
probation for a period of three ( 3) years from the date of this 
order, under the legal custody and control of the above Court and 
Division of Probation and Parole for the State of Idaho. That the 
said probation shall be subject to the original terms and condi-
tions and the following added terms and conditions as follows: 
CONDITIONS of this probation are as follows: 
1. Defendant sµall attend 90 AA or NA meeting 
within 90 days. nz. 
2. DE;cfendant shall complete ._pny programs ordered 
by her probation officer. 0<--
3. Defendant shall attend A.M.A.C. counseling.JlZ--,_ 
4. Defendant shall obtain a substance abuse evaluation 
if ordered by her probation officer.__/::\?:-
ORDER OF PROBATION AFTER RETURN FROM 120 
DAYS FOR PROBATION VIOLATION - 2 
DATED this day 
be<'-ef\~v-i/t..,1 1GJq 6. 
of JkbJ?Uetl'.,Y 1 199;t.1 
~J.~L'~pP( 
Distric Judge 
I have read or had read to me and fully understand and 
accept all the conditions, regulations, and restrictions under 
which I am being granted probation. I will abide by and-conform 
to them strictly and fully understand that my failure to do so 
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